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M’Naghten Madness 


Changing Concepts of Criminal Responsibility 


Several papers published in the previous and the present issue of this 
Journal demonstrate the lively interest aroused all over the world among 
medical as well as legal practitioners about the degree of responsibility 
for criminal acts done by mentally abnormal persons. 

There is no dispute about the way those guilty of extremes of behaviour 
should be treated if they are clearly certifiable as mentally disordered in 
terms of prevailing statutory or other provisions. But there is a class of 
offender who, by general agreement, does not fall within the restricted 
scope of these provisions and who must perforce be treated by the Courts 
as a person responsible in law for his acts. It is here that many 
psychiatrists join issue with those who would defend these definitions in 
our Courts, pointing out their inadequacy. The medical exponents try to 
put the view that this class of accused persons is abnormal to such a 
degree that they should be excused in whole or in part. Indeed, a novel 
concept of diminished or modified responsibility, to be distinguished from 
extenuating circumstances, has developed and is being tried out in Scot- 
land.! 

The criteria of criminal responsibility have become enshrined in the 
so-called M’Naghten Rules, which are fairly. fully discussed elsewhere in 


1 See Dr. Macdonald Critchley’s Introduction (p. 48) in the Trial of Neville George 
Clevely Heath, 1951 (Notable — ~~ Series). London: William Hodge 
& Co., Ltd. See also this Journal, p. 
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this issue.2 Part of the grave criticism of these Rules rests on the fact 
that the Rules were framed at a time when scientific psychiatric knowledge 
(especially about motivation of behaviour) was far less advanced than it is 
today, and that by the emphasis on the ability of the accused person to 
‘reason’ about his acts, the M’Naghten Rules have become anachronistic. 
Modern psychiatry recognizes the importance of emotional as opposed to 
rational influences in determining criminal behaviour, and this knowledge 
puts the medical witness in an impossible position when he tries to fit 
modern knowledge of mental abnormality into the apparent straight-jacket 
of the M’Naghten Rules. 

This fundamental difference in the approach to the problem between 
leading experts in both professions has led to many a vigorous tussle in the 
witness box (not always edifying) because the psychiatrist often endures a 
sense of frustration in trying to convince the Court that although a par- 
ticular accused person is not a M’Naghten madman, nevertheless the Rules 
should be interpreted with some latitude so as to take modern psychiatric 
Opinion into account. 

This flexibility that the Courts are urged to employ in interpreting the 
Rules is, indeed, set out by Dr. H. Yellowlees in the current issue of this 
Journal, but it has necessarily raised a cry, if not a taunt, against the 
dangers of ‘trial by Harley Street’, severe and fundamental objection being 
taken to this transfer of the judicial function from the Court to the con- 
sulting room. Yet the doctrine of mens rea is a recognition of the need 
to temper the blind demand that the punishment must fit the crime, no 
matter how the crime came to be committed. 

Are the M’Naghten Rules in fact inadequate and do they need revision? 
Do not these much-criticized Rules cover only what they were meant to in 
the first place, viz. the frankly psychotic case, with no insight into his 
condition, acting under the powerful influence of a morbid delusion or 


2 It is of interest, however, that in South Africa, e.g. these Rules have been criticized 
(Rex v. Westrich, 1927, C.P.D., p. 466) and the concept of responsibility has been 
extended to include the ‘irresistible impulse’. Gardiner and Lansdown in South 
African Criminal Law and Procedure, Sth edition, Volume I, p. 68, state: ‘In 
England they (the M’Naghten Rules) are looked upon as furnishing a complete 
statement of all the conditions upon which a plea of insanity can succeed: it the 
conduct which is in question did not fall within the limits therein laid down as 
excusable, the accused has been deemed to be sane-——R. v. True, 1922, 127 L.T. 
561; R. Vv. Flavell, 1926, 19 C.A.R. 141. But in South African law the capacity to 
distinguish between right and wrong is not the sole test of responsibility: the limits 
of excusability are extended so as to embrace the case where, although the person 
whose conduct is in question knew that what he was doing was wrong, he was, by 
reason of mental disease, the subject of an impulse which it was beyond the power 
of his will to control in reference to that conduct—R. v. Hay, 16 S.C. 290; 
R. V. Smit, 1906, T.S. 783; R. v. Westrich, 1927, C.P.D. 466. To enable this 
defence to succeed it must be proved that the impulse acting upon the diseased mind 
was absolutely irresistible; that the subject of it was in no better position to with- 
stand the impulse and refrain from doing the deed than if some physically stronger 
person had by mechanical compulsion directed his hand; but if this circumstance 
was present, the defence will not the less succeed because the accused knew at the 
time of the commission of the deed that his conduct which is the subject of the 
charge was wrong.’ 
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hallucination. This type of person fits the definitions laid down without 
any reservation. Were the Rules meant to deal with any other type of 
case? Indeed, is it even desirable that they should be concerned with 
aught else? 

If we consider this approach, it becomes clear that we can separate from 
the frankly psychotic persons a large number of criminals requiring some 
kind of psychiatric classification other than can ever conceivably be pro- 
vided by the M’Naghten Rules. Such a classification is complex and 
difficult, and we can be certain that psychiatrists themselves will not readily 
be in general agreement about the new categories. Psychiatry is, after all, 
a fairly young science of behaviour. The universal difficulty and lack of 
unanimity about defining a psychopath illustrates readily and well the 
formidable task which confronts medical experts, let alone therefore the 
legal ones. 

The psychiatrists are really clamouring for a social reform—a social 
revolution in our concepts of punishment. Partly this is based on newer 
concepts of psychiatric treatment, although here, too, the enduring con- 
tribution science can make is very limited. A proper emphasis is being 
laid on effective prevention rather than attempts at cure. Moreover, we 
must recognize that much of the agitation may well be motivated by laud- 
able sentimental reasons, coloured by ethical and emotional attitudes 
revolted by the extreme penalty in cases which, though not certifiably 
insane, are yet far from normal in any non-legal sense. (Incidentally, 
equally poverful emotional prejudices, but vindictive rather than com- 
passionate, rooted in sadistic urges which demand an eye for an eye, may 
well be influencing the opponents of the humanistic approach so often 
found in the ranks of the psychiatrists.) 

In its essence, however, is the problem a psychiatric or a social one? 
If it is social, any consideration of the applicability or alleged short- 
comings of the M’Naghten or any other Rules becomes irrelevant. 

It is no doubt proper that psychiatrists, from the very nature of their 
work, should be in the vanguard demanding such a measure of reform. 
But their duty in this matter arises from a social conscience which they 
share with many other citizens in a civil and not a professional capacity. 

The decision to treat offenders who are not mad in the M’Naghten sense, 
and who are yet not normal (if such a condition can be defined among 
living men), is one for which Society as a whole must take responsibility. 
The slow operation of change by means of case law may not be sufficient 
to meet the new situation. In formulating such a programme of change, 
many (but not all) psychiatrists, acting in their capacity as citizens, will 
be promoting a view with which the great majority of their fellow-men 
may well be in agreement. But the action advocated is not in its true sense 
a purely professional one. 

If the State did decide to embark on such a change, psychiatrists would 


Volume 1: Number 4: April-June 1954 


188 Editorial 


have a formidable task in undertaking the necessary classification of the 
various categories essential to the new order of things. Here they would 
be making a truly professional contribution, but in their dual function 
they must not confuse their civil with their professional rdles. 

The appreciation that these measures of reform are fundamentally social 
rather than medical in their implications puts the M’Naghten Rules in 
perhaps slightly better odour than they have been for some decades, at 
least among medical practitioners. It also makes clear their adequacy and 
appropriateness, and stresses the need for Society to make provision for 
the necessary reform, if this is deemed desirable. The lone humanitarian 
(whether he be medical or legal) must plead his case in a forum different 
from that of the Courts. His just insistence on the complex, often ill- 
understood motives which determine human conduct deserve serious con- 
sideration; though we must not lose sight of an equally competent 
argument that to understand all is not necessarily to forgive everything. 
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The Modern Approach to Legal Responsibility, the 
Psychopath and the M’Naghten Rules* 


M. Peskin, M.D. 


Johannesburg 


The subject under discussion is called The Modern Approach to Legal 
Responsibility, the Psychopath and the M’Naghten Rules, and I have been 
deputed to deal with this from the medical or psychiatric point of view. 
At the outset let me say that this is difficult, as one is up against the 
unpalatable fact that there is no universal or generally accepted psychiatric 
doctrine; medical writings on the matter reveal a wide divergence of views. 
Thus any opinions expressed by me are purely personal ones, and must not 
be understood to represent the attitude, or even the consensus of thinking 
of my colleagues. As a matter of fact, some of them may well prove to 
be my sternest critics. 

Whilst it might be easy to find fault with the present laws and their 
interpretation, to suggest a radical substitute which would operate more 
satisfactorily is apparently so difficult that one knows of no really successful 
attempt in any English-speaking country. Indeed there are many 
psychiatrists in Britain and the U.S.A. who think that the M’Naghten rules 
as interpreted by modern Courts are fully adequate. Yet the conflict 
between the legal and the medical professions on the question of criminal 
responsibility continues unabated, and we might consider some of the 
reasons why this should be so. The law is based on the ecclesiastical and 
philosophical concept of man possessing a free will; he is, according to 
this theory, capable deliberately of choosing between good and evil and of 
being therefore accounted fully responsible for his choice of action. On 
the other hand, the study and practice of psychiatry incline its adherents 
more and more to the doctrine of Determinism, i.e. that behaviour is 
largely, if not entirely, determined by factors which are really beyond 
voluntary control. The ‘will’ is dictated to by unconscious strifes and 
motives which in turn owe their origin to a combination of circumstances 
—hereditary, constitutional and environmental. The legal approach may 


* Based on an Address delivered to the Medico-Legal Society (Johannesburg) on 
4 September 1953.—Editor. 
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be said to be based on the eye for eye and tooth for tooth principle; any 
tempering of this attitude with mercy is regarded as a patronising virtue 
on the part of Society, if not, at times, as an actual weakness. Psychiatry, 
however, if we are to be honest, must place the judge, the prosecutor and 
the accused all on an equal plane and must preach Towt savoir, c’est tout 
pardonner, and ‘there but for the Grace of God, go I’. Such a tenet hardly 
conforms with a rigid insistence on personal responsibility; the anti-social 
offender should rather be regarded as a sick man who needs treatment. 

It might be argued that Society could not exist if the Determinists had 
their way, but this may be open to question, as understanding does not 
imply tacit licence. Both the law and psychiatry agree that Society must 
be protected against anti-social conduct, but whereas the one approaches 
the problem chiefly with penal and deterrent motives, the other is more 
concerned with prevention and retraining. Both necessitate the temporary 
(or, at times, permanent) removal of the evildoer, but in the place of 
prisons, psychiatry visualizes hospitals. Both demand restraint, but the 
conflict is one of retribution as against reformation. As studies in social 
welfare, child delinquency, mental hygiene and kindred fields advance, so 
is the law gradually altering its approach; but there is still, in the opinion 
of many psychiatrists, a long way to go. Although psychiatrically oriented 
practitioners will continue to strive for an acceleration of this apparent 
change in outlook of Society, the difficulties inherent in such change must 
not be underestimated. 

It is accepted that the law is vitally concerned with the rights of the 
individual. Nevertheless, any legal or penal system is essentially constituted 
in order to protect Society and hence lawyers are trained to reason with 
this object as the primary motive. Doctors treat patients, and though they 
too are conscious of their duty as citizens, their ethics demand that the 
confidence and welfare of the patient must be, if not pre-eminent, then at 
least very fully protected. Thus though both professions aim at an ideal 
community, and both uphold the ethics of justice, there is this slight 
difference in basic approach which is sufficient to colour the opinions 
advanced by the two schools. The lawgiver legislates in terms of the public 
good; the healer thinks in terms of the individual patient. 

There is yet a further cause of friction between the two professions, and 
this has been stressed by Lebensohn.! The lawyer, by the nature of his 
work, assesses values as ‘Guilty’ or ‘Not Guilty’; ‘Yes’ or ‘No’; ‘Black’ or 
‘White’; ‘Sane’ or ‘Insane’, etc. There is ever a clear dividing line between 
two extremes, and he is irritated by the medical expert’s apparent reluct- 
ance to commit himself to a definite answer. The latter conscientiously 
feels he may not be strictly correct if he gives a reply in the required 
terms. The legal attitude is prepared to accept ‘the balance of probabilities’, 
‘could reasonably be true’ or ‘evidence on which a reasonable man could 
convict’ as sufficient ground to justify a definite opinion. The medically 
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trained mind finds it difficult to accept such criteria; between ‘sane’ and 
‘insane’ are innumerable gradations; unqualified “Yes’ or ‘No’ may be too 
binding; ‘Black’ shades to ‘White’ through a series of almost imperceptibly 
changing tints of grey. There is no precise point at which ‘normal’ 
becomes ‘abnormal’, and so on. The example of the finely balanced scales 
of blindfolded Justice cannot be applied to psychiatry; the point on which 
the beam balances, though knife sharp to the lawyer, is broad to the 
psychiatrist. There is thus, for the latter, a ‘No Man’s Land’ which the 
former finds difficulty in seeing and, what is perhaps even more important, 
the dimensions of this territory will be influenced by the views, background 
and emotions of the individual psychiatrist concerned; thus medical experts 
may honestly, understandably and sincerely differ the one with the other, 
though the lawyer stands doubting and amazed. The question of the 
individuality of the doctor is to me of fundamental importance in explaining 
the inconsistencies and diversities which exist in psychiatric writings and 
creeds. Legal men are not subjected to the same strains and in addition 
the tenuous borderland of psychological fields is so less well defined than 
are the rules of law that it provides far greater room for varying opinions 
and differences in outlook. At the risk of a possible reprimand from some 
of my own profession I suggest, further, that the nature of our work exerts 
so strong an influence, that despite our scientific training and consequent 
reluctance to commit ourselves, we, as practitioners, and especially as 
psychiatrists, may nevertheless at times be guilty of emotional thinking 
when venturing an opinion from the witness-box. 

This is perhaps an opportune moment to point to yet another cause for 
misunderstanding. An integral part of our law is the penal system which 
has been adopted by Society. One does not have to be a psychiatrist to 
advance powerful arguments against such measures as capital punishment, 
flogging, chain gangs, solitary confinement or even the very conception of 
retribution as the sole or most satisfactory means of maintaining order. 
However, the subject under discussion is not penology, but the question of 
criminal responsibility in the presence of our penal system. If this be 
realized, then the nature of the possible punishment should in reality play 
no part in any decision about the ‘sanity’ of the accused. It is reasonable 
to maintain that one does not expect anti-social conduct from normally 
constituted individuals, and it may well be argued that a misdemeanour is 
in itself suggestive of maladjustment in the miscreant. A person who 
commits a violent crime, or a chronic recidivist, is (in psychiatric opinion) 
sufficiently different from his fellows to be labelled as ‘abnormal’, and 
there are obviously degrees of abnormality. If, however, it be contended 
that this ‘abnormality’ by itself lessens or even removes legal responsibility, 
then (if such reasoning be pursued to a logical conclusion) there is a 
distinct danger of reducing the whole legal code to absurdity. We might 
be faced with the anomaly that the greater the crime, the more severe the 
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abnormality, and hence the less should be the penalty. It is therefore 
very necessary, once we accept the principle of punishment, to try to 
assess responsibility against fairly rigid standards. To state that we do not 
approve of the modern punitive system does not entitle us to refuse to 
apply the laws as they stand, and any alteration in the law of responsibility 
which we might recommend must not depart from the principle enunciated. 
If I am labouring the obvious, it is because, rightly or wrongly, I feel that 
doctors do not realize this as well as do their forensic brethren. Viscount 
Samuel,? in his Cavendish Lecture, put the matter succinctly when he 
stated: ‘If a person does a criminal act and has the capacity to know what 
the act is and to know that the act is one which he ought not to do, he 
commits a crime. Whether he should be punished for it is not the same 
question, (Italics inserted.) 

When an accused is tried by a Court of Law, the questions really at 
issue are: 

(a) Did he commit the act? 

(b) If so, was he legally responsible? 
From the jurisprudence viewpoint, then, though the enquiry may be 
semantically directed towards the prisoner's ‘sanity’, the whole question 
really at issue is that of his responsibility. Actually the words ‘sane’ and 
‘insane’ are legal terms, are not used in psychiatry, and do not appear in 
the Mental Disorders Act. It is an interesting and, perhaps, at times vital 
realization that ‘Insanity’, ‘Psychoses’ and ‘Mentally Disordered or Defective’ 
do not necessarily all have precisely the same meanings. (It must be pointed 
out as well that mental disorder and ‘mentally disordered’ are also not 
interchangeable terms. The latter term refers solely to patients who are 
certified or certifiable under the Act.) It is conceivable to a psychiatrist 
that it might be possible for a person to be psychotic and yet not be 
‘mentally disordered’ under the Act, in that, although psychotically dis- 
ordered, he need not be a danger to himself or others, could be capable 
of managing himself or his affairs and would not require care, supervision, 
treatment and control. One could quote paranoiacs and mild schizophrenics 
who carry on in Society and are regarded as no more than eccentric. The 
expression ‘Mentally Disordered’ is defined in the Act as a ‘person who in 
consequence of mental disorder or disease’, etc. It is obvious that ‘mental 
disorder or disease’ must exist as a sine qua non in a ‘mentally disordered’ 
person; but what is the meaning of ‘mental disorder or disease’ as used 
in the Act? To a clinical psychiatrist it would be taken to mean a psychosis, 
as Opposed to a neurosis. However, if a neurotic compulsion were of such 
a nature as to render a sufferer dangerous to others, e.g. aggressive sex 
perversion or pyromania, would such a person be certifiable under the Act? 
Such a patient would appear so normal in an institution that he would, in 
all probability, not be detained were he committed on medical grounds. 

To define ‘psychotic’ is not simple. Masserman? defines the psychoses 
as: 

Journal of Forensic Medicine 


a el a 


Legal Responsibility, the Psychopath and the M’Naghten Rules 193 


‘a group of grave disorders of behaviour, most of which satisfy the legal criteria 
of insanity in that the patient is unable to care for himself and/or constitutes a 
danger to others. Psychoses, however, also fulfil one or more of the following 
psychiatric criteria. 

1. Loss of contact with, or marked distortion of socially accepted interpretations 
of reality (as shown in deviated perceptions, thinking disorders, hallucinations or 
delusions). 

2. Severe and persistent disorders of affect (e.g. manic euphoria, depressive 
melancholia or schizophrenic emotional blunting and lack of correspondence between 
affect and idea). 

3. Marked regression with 

(a) Retreat from, or perversion of social relationships (e.g. perverse passivity, 
dependency or aggressivity) or 

(b) Puerile habit reversions (e.g. open masturbation, soiling, etc.). 

4. Personality disintegration, so that elementary erotic and hostile impulses or 
automatisms are released from control. 

5. (a) Acute derangement of perceptive—interpretive—manipulative (intellectual) 
capacities (as in toxic deliria) or (4) the permanent deterioration of such capacities 
(as in psychoses with organic cerebral disease).’ 

The very length and abstruseness of this definition show how awkward 
it is to give an explanation, but it is interesting to note that an obsessional 
or compulsive state could not be included. Actually Masserman’s criteria 
for ‘Insanity’, as mentioned above, are not strictly correct and really describe 
cases certifiable under the Act. 

The term ‘insane’ would appear to imply something more than ‘psychotic’ 
or ‘mentally disordered’; the verdict ‘Guilty, but Insane’ means (in terms 
of the M’Naghten formula) mentally disordered and not responsible, i.e. the 
question of responsibility is assessed as something over and above the 
mental disorder. It implies that a person may be mentally disordered, and 
yet responsible, but in the wording of the formula there can be no lack 
of responsibility in the absence of ‘disease of the mind’, as the M’Naghten 
rules state that to escape responsibility, it must be shown that ‘the accused 
was labouring under such a defect of reason from disease of the mind as 
not to know the nature and quality of the act he was doing; or, if he did 
know it, that he did not know he was doing what was wrong’* South 
African law incorporates the same assumptions, and this is further con- 
firmed by section 29 (1) of the Mental Disorders Act, which states: 
‘Mentally disordered or defective so as not to be responsible according to 
law’, etc., and further on, the same clause repeats ‘mentally disordered or 
defective as aforesaid’. This is the only place in the Act that one can find 
the word ‘responsible’, and thus it must be taken to qualify the ‘mentally 
disordered’. In other words ‘mentally disordered’ by itself does not neces- 
sarily imply lack of responsibility. This conception that lack of responsi- 
bility does not necessarily flow from mental disorders has often been 
attacked, but it is not as unsound as it might appear. For instance, a 
patient may have a delusion that renders him ‘mentally disordered’. He 
may be convinced that someone is poisoning him and his family, and in 
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abnormality, and hence the less should be the penalty. It is therefore 
very necessary, once we accept the principle of punishment, to try to 
assess responsibility against fairly rigid standards. To state that we do not 
approve of the modern punitive system does not entitle us to refuse to 
apply the laws as they stand, and any alteration in the law of responsibility 
which we might recommend must not depart from the principle enunciated. 
If I am labouring the obvious, it is because, rightly or wrongly, I feel that 
doctors do not realize this as well as do their forensic brethren. Viscount 
Samuel,? in his Cavendish Lecture, put the matter succinctly when he 
stated: ‘If a person does a criminal act and has the capacity to know what 
the act is and to know that the act is one which he ought not to do, he 
commits a crime. Whether he should be punished for it is not the same 
question. (Italics inserted.) 

When an accused is tried by a Court of Law, the questions really at 
issue are: 

(a) Did he commit the act? 

(4) If so, was he legally responsible? 
From the jurisprudence viewpoint, then, though the enquiry may be 
semantically directed towards the prisoner’s ‘sanity’, the whole question 
really at issue is that of his responsibility. Actually the words ‘sane’ and 
‘insane’ are legal terms, are not used in psychiatry, and do not appear in 
the Mental Disorders Act. It is an interesting and, perhaps, at times vital 
realization that ‘Insanity’, ‘Psychoses’ and ‘Mentally Disordered or Defective’ 
do not necessarily all have precisely the same meanings. (It must be pointed 
out as well that mental disorder and ‘mentally disordered’ are also not 
interchangeable terms. The latter term refers solely to patients who are 
certified or certifiable under the Act.) It is conceivable to a psychiatrist 
that it might be possible for a person to be psychotic and yet not be 
‘mentally disordered’ under the Act, in that, although psychotically dis- 
ordered, he need not be a danger to himself or others, could be capable 
of managing himself or his affairs and would not require care, supervision, 
treatment and control. One could quote paranoiacs and mild schizophrenics 
who carry on in Society and are regarded as no more than eccentric. The 
expression ‘Mentally Disordered’ is defined in the Act as a ‘person who in 
consequence of mental disorder or disease’, etc. It is obvious that ‘mental 
disorder or disease’ must exist as a sine qua non in a ‘mentally disordered’ 
person; but what is the meaning of ‘mental disorder or disease’ as used 
in the Act? To a clinical psychiatrist it would be taken to mean a psychosis, 
as Opposed to a neurosis. However, if a neurotic compulsion were of such 
a nature as to render a sufferer dangerous to others, e.g. aggressive sex 
perversion or pyromania, would such a person be certifiable under the Act? 
Such a patient would appear so normal in an institution that he would, in 
all probability, not be detained were he committed on medical grounds. 

To define ‘psychotic’ is not simple. Masserman? defines the psychoses 
as: 
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‘a group of grave disorders of behaviour, most of which satisfy the legal criteria 
of insanity in that the patient is unable to care for himself and/or constitutes a 
danger to others. Psychoses, however, also fulfil one or more of the following 
psychiatric criteria. 

1. Loss of contact with, or marked distortion of socially accepted interpretations 
of reality (as shown in deviated perceptions, thinking disorders, hallucinations or 
delusions). 

2. Severe and persistent disorders of affect (e.g. manic euphoria, depressive 
melancholia or schizophrenic emotional blunting and lack of correspondence between 
affect and idea). 

3. Marked regression with 

(a) Retreat from, or perversion of social relationships (e.g. perverse passivity, 
dependency or aggressivity) or 

(b) Puerile habit reversions (e.g. open masturbation, soiling, etc.). 

4. Personality disintegration, so that elementary erotic and hostile impulses or 
automatisms are released from control. 

5. (a) Acute derangement of perceptive—interpretive—manipulative (intellectual) 
capacities (as in toxic deliria) or (6) the permanent deterioration of such capacities 
(as in psychoses with organic cerebral disease).’ 

The very length and abstruseness of this definition show how awkward 
it is to give an explanation, but it is interesting to note that an obsessional 
or compulsive state could not be included. Actually Masserman’s criteria 
for ‘Insanity’, as mentioned above, are not strictly correct and really describe 
cases certifiable under the Act. 

The term ‘insane’ would appear to imply something more than ‘psychotic’ 
or ‘mentally disordered’; the verdict ‘Guilty, but Insane’ means (in terms 
of the M’Naghten formula) mentally disordered and not responsible, i.e. the 
question of responsibility is assessed as something over and above the 
mental disorder. It implies that a person may be mentally disordered, and 
yet responsible, but in the wording of the formula there can be no lack 
of responsibility in the absence of ‘disease of the mind’, as the M’Naghten 
rules state that to escape responsibility, it must be shown that ‘the accused 
was labouring under such a defect of reason from disease of the mind as 
not to know the nature and quality of the act he was doing; or, if he did 
know it, that he did not know he was doing what was wrong’* South 
African law incorporates the same assumptions, and this is further con- 
firmed by section 29 (1) of the Mental Disorders Act, which states: 
‘Mentally disordered or defective so as not to be responsible according to 
law’, etc., and further on, the same clause repeats ‘mentally disordered or 
defective as aforesaid’, This is the only place in the Act that one can find 
the word ‘responsible’, and thus it must be taken to qualify the ‘mentally 
disordered’. In other words ‘mentally disordered’ by itself does not neces- 
sarily imply lack of responsibility. This conception that lack of responsi- 
bility does not necessarily flow from mental disorders has often been 
attacked, but it is not as unsound as it might appear. For instance, a 
patient may have a delusion that renders him ‘mentally disordered’. He 
may be convinced that someone is poisoning him and his family, and in 
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such case might consider it right that he liquidated the offending party. 
It would be perfectly justifiable to state the crime arose because of the 
mental disorder and that the accused thought he was doing right (thus 
satisfying both medical and legal criteria) and was therefore ‘insane’; but 
suppose the same patient were by ‘profession’ a burglar and, whilst engaged 
in robbing a bank, killed a bystander or a police officer in order to avoid 
capture. Would the fact that he was ‘mentally disordered’ still lessen his 
responsibility? In the latter example, the crime would not arise out of 
the mental disorder. In such a case, is not the idea that punishing a 
psychotic is like shooting a sitting bird, more sentimentalism than it is 
either psychiatry or logic? 

It is essential for the lawyer to realize that mental disorder does not 
necessarily imply intellectual impairment. The dysfunction may exist only 
in the emotional field and leave concrete reasoning ability intact, so that 
though the intellectual capacities appear normal, they are nevertheless 
unable to protect the ‘will’ against the powerful drive of the emotions. A 
patient suffering from a mental disorder may well know the nature of his 
act and its quality, and he may very cleverly scheme an anti-social act and 
take steps to evade capture. This shows, in addition, a knowledge that the 
act is considered wrong by Society. (Incidentally, the so-called ‘policeman 
at the elbow-test’ is no real test. Very few homicidal psychotics, unless 
completely deteriorated or defective, would commit a crime in the presence 
of authority.) Yet if the act is directly related to the disorder, it would 
appear unreasonable to regard the patient as legally responsible even though 
the patient know the nature and quality of the act and is aware that Society 
condemns it. The M’Naghten rules do not provide for such a case. An 
attempt has been made in various American States and in South Africa to 
circumvent the difficulty by introducing the concept of an ‘irresistible 
impulse’. 

From a semantic point of view, this would appear to be a perfect 
example of confused thinking and is reminiscent of riddles dealing with 
irresistible forces and immovable objects. Surely everyone found guilty of 
a crime might justifiably argue that to him, at the moment the deed was 
committed, the impulse to do so was irresistible, whilst even those to whom 
the term irresistible might more narrowly appear to apply (e.g. a com- 
pulsive neurotic, or a paranoid psychotic) would not, as has been said, 
commit the act in the presence of a constable; he would resist it until the 
policeman had gone! Thus whilst the psychiatrist might realize the 
inability to keep resisting the compulsion, to the lawyer, the mere fact 
that the patient could postpone giving way to his urge until he was alone, 
would be definite evidence that it was not ‘irresistible’. In any event, the 
insistence that there must, in addition to the impulse, be evidence of mental 
disease, makes the mental disease and not the impulse the determining 
factor. 


Journal of Forensic Medicine 


cin 


ne 


Legal Responsibility, the Psychopath and the M’Naghten Rules 195 


We are thus faced with a series of paradoxes. Take the case of a patient 
suffering from pyromania or kleptomania. A person such as a compulsive 
neurotic is not psyhotic and to a psychiatrist does not suffer from mental 
disorder; therefore, on clinical grounds, he is not certifiable in terms of the 
Act. Should he commit a crime he becomes dangerous to others. If the 
Court finds he is not responsible and declares him a Governor-General’s 
decision patient under section 29, he then becomes mentally disordered 
under the Act, and must therefore be suffering from mental disorder on 
legal grounds, though not on medical! If it be argued that such a person 
is mentally abnormal and has a diseased mind, and should therefore fit 
the medical requirements for mental disorder, then one could apply the 
same contention to any criminal, since it might reasonably be maintained 
that no anti-social offender is in a normal frame of mind. 

It is apparent that it is probably not possible to maintain the rigid 
dividing line that logically is so desirable. Whichever way one argues, 
there appears a reasonable counter-argument. One gets bogged down by 
semantic difficulties and by conflicting interpretations. Thus there would 
appear to be more than reasonable ground for suggesting that each case 
should be considered on its merits, and that the recommendations of the 
Medico-Psychological Association to the Atkins Committee in 1922, which 
stress the relationship between the crime and the mental state, have much 
in their favour. These recommendations were : 

(a) That the M’Naghten rules should be abrogated and the question of the 
accused’s responsibility should be determined on the merits of the particular case; 

(b) The following 3 questions should be asked in each case: 

i. Did the person commit the act? 


ii. Was he insane at the time? 
iii. If insane at the time, was the crime unrelated to the mental disorder? 


It has been stressed that in the eyes of the law, mental disorder, and 
even ‘mentally disordered’, is in itself an insufficient defence; yet on more 
than one occasion one has been asked in Court: ‘In your opinion, is the 
accused certifiable?’ as though the verdict depended on the answer to that 
question. One has always understood that the decision about the accused’s 
‘sanity’ rests with the Court and not with the doctor. Criticism has been 
levelled at this ruling and the opinion advanced that the medical expert is 
in a better position to give an opinion. Since the point at issue is in 
reality one of responsibility and not of mental disorder, it is correct that 
the decision should be left to the lawyers. It is this question of responsi- 
bility which is such a bugbear to doctors. Perhaps, on this point, some of 
us may at times appear overkeen to assume the functions of the Court. In 
defence one might plead that on other occasions one has felt not only an 
intangible reluctance on the part of the Court to protect that right of 
decision, but even a keenness to delegate it. It is thus a fair presumption 
that the Court at times finds the onus difficult, is conscious of its limita- 
tions and would welcome assistance. Whilst the idea of a medical assessor 
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might be alarming to legal purists, would not such an officer be of real 
help in difficult cases, or one could compromise and suggest that an inde- 
pendent board of experts should hear the medical evidence and advise the 
Courts. Some such schemes are already in operation in certain American 
States.5 With the present system in South Africa, one is presented with the 
unedifying spectacle of apparently impartial medical experts becoming so 
emotionally involved in the merits of the case that they at times even speak 
of the Crown or the Defence (depending on which has called them) as 
‘our side’, and so vehemently do they coach their respective Counsel in his 
cross-examination of their opposing colleagues, that it might be time- 
saving to dispense with the advocate altogether and let the doctor do the 
cross-examining! This state of affairs strikes one as unsatisfactory and 
even derogatory and many honest and competent witnesses are loathe to 
come to Court as a result. Kozol® in a discussion on Integrity in Medical 
Testimony has stated: 


‘The fact that most expert witnesses are honest, makes little difference. The 
important fact is that their behaviour on the witness stand has led to serious 
criticisms by lawyers, judges, jurors, spectators, and often by the opposing medical 
witness’! 


The idea of an independent panel of witnesses, not previously consulted, 
or a medical board, to advise the Court after having heard the medical 
evidence has therefore much to commend it. 


The Psychopath 


One hesitates to touch on the question of the psychopath. As a term it 
might be likened to a rubbish bin. It has been so widely used that every 
anti-social offender may be said to be psychopathic. Yet everyone is aware 
of the type of individual, possessing no conscience, supremely selfish and 
indifferent to the rights of others, unable to resist the immediate gratifica- 
tion of a drive or impulse (irrespective of the consequences) and who 
apparently never learns from experience. Karpman? feels that most psycho- 
paths are really neurotics, and that the true psychopath is a rarity; but this 
does not as yet make any real practical difference to the problem. There 
appears to be a tendency in some quarters to regard all criminals as 
psyhcopaths. This may be a justifiable attitude—the view that all murderers 
and recidivists are abnormal is not unreasonable—but to advance the 
argument that psyhopathy is a defence is impractical, unless one limits very 
narrowly the meaning of the term. The definition accepted by the Appel- 
late Division in the Kennedy ® case, whilst as good as most definitions of 
psychopathy, appears to me to be rather wide and a little vague. In this 
case, the Appellate Division, in discussing the problem, accepted the defini- 
tion given,* and then stated that the existence of the conditon necessitated 


*"A type of person in whom there exists an emotional immaturity and instability 
which manifests itself from an early age as an inability to conform to the accepted 
moral and social standards demanded by the society in which he lives.’ 
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amongst others that ‘he is of the type indicated’. This is good psychiatry, 
as well as sound law. Far too often, the first time the question of sanity 
or psychopathy is raised, is at the trial. An attempt is then made to trace 
a rather nebulous history and to try and fit it in to conform to an accept- 
able pattern. Though this might be good legal tactics, it should be resisted 
by the doctor, despite the fact that the temptation is undoubtedly strong 
and the motives acceptable. 

Wertham,? an American psychiatrist, who has crusaded strongly against 
the legal view of responsibility in America, has coined the term ‘catathymic 
crises’, an emotional storm resulting from a stage of extreme tension in an 
unstable individual, and which might be likened to the storms discussed 
in Kennedy’s appeal. There is, however, one crucial difference between 
‘catathymic crises’ and other so-called ‘storms’. In the cases described by 
Wertham the crimes were, unless one sought for the unconscious motiva- 
tion, apparently senseless. When a mother kills her children, or a man 
commits wholesale murder and kills people hardly known to him, then the 
bizarre quality of the deed speaks for itself. In such a case the defence of 
loss of memory and being unable to account for the act has substance; there 
need be no other evidence of disease of the mind, and yet no one could reason- 
ably insist that the accused was responsible. When, however, a suitor kills 
his rival, or where a motive is obvious, then though many factors may be 
advanced in mitigation, one feels that the defence that the accused is a 
psychopath, or had a blackout, or is amnesic and is therefore not responsible, 
or even the plea of insanity, should be subjected to much closer scrutiny. 
Where there is a true incentive to, or a real practical gain from a deed, 
as Opposed to an obviously psychotically dictated action or a complete 
absence of reason in a crime, then the onus on the Defence, whether there 
be mental disorder or not, should, if we were logical, be almost unbearably 
great. If this were made the test (and it appears a fair test), a lot of 
confusion might be avoided, even though under this test it is possible that 
Christie might have escaped execution, whilst Young* might have been 
convicted. One might justifiably plead that continuous strain, emotional 
upsets, extreme fatigue, hysteria, maladjustment, sex perversion and other 
such factors are important as extenuating or mitigating circumstances, and 
it might even be argued that at times the responsibility is lessened. But 
should such factors be advanced as evidence of legal insanity? 


One has heard capable and well-meaning colleagues maintain that an 


*Young was charged with the murder of his ex-wife’s husband. The evidence 
disclosed that the accused had undergone severe emotional hardship as a result 
of losing his wife. Medical evidence was to the effect that though not certifiable 
under the Act, he was highly neurotic and unstable and that at the moment of the 
crime he was in a state of ‘dissociation’ of his mind. The Court declared him 
a Governor-General’s decision patient i.e. guilty but insane. 

It is to be noted that since he was not suffering from ‘mental disorder’, or 
disease of the mind, he did not, strictly speaking, come within the purview of the 
M’Naghten formula. 
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accused was insane because he had undergone an enormous amount of 
emotional strain, had consumed a lot of alcohol, and had then killed a man 
whilst in a state of amnesia. The facts that the accused carried a gun, had 
found the deceased closeted with his (the accused’s) fiancée, and had then 
given himself up to the police, did not modify their opinion about his 
‘insanity’. They honestly felt he was not responsible for his act. 

Take the question of sex. Davidson! points out that whilst a business 
man would be universally condemned if he shot his rival, evidence about 
insanity would probably be forthcoming were he to rape and kill a child! 
He further points to the anomaly that whereas an individual with normal 
heterosexual tendencies, who commits rape, would be considered responsible, 
a sexual pervert who attacked the object of his drive would by some be 
held to be the victim of disease. In all countries repetitive sexual offenders 
are a source of constant difficulty. One has met cases who have been in 
prisons and in mental hospitals on several occasions, and have at times 
alternated their place of sojourn. The argument that there is no use in 
sending such people to prison may be right, but how much more sense is 
there in sending them for short spells to mental hospitals? 

Jenkins !' raises an interesting aspect. He suggests that whereas the 
ordinary citizen will accept that an offender, who is ‘obviously and grossly 
disordered’, should be treated rather than punished, he nevertheless demands 
that ‘justice must be done’, if he feels that the accused is no different from 
the ordinary person. In such cases failure to punish the miscreant upsets 
the equilibrium of the average man in the street, and makes it difficult 
for him to maintain the balance of his own inhibitions. Jenkins expresses 
the opinion that psychiatrists do not give this mechanism sufficient recogni- 
tion. The frequency with which one has heard the jibe “You psychiatrists 
are always trying to get murderers off’, is an endorsement of this point of 
view. Kozol® is more blunt when he states, speaking of psychiatrists: 
‘They should never forget that when they testify they themselves and the 
profession they represent are also on trial.’ Sir David Henderson,!'? one 
of the leading British psychiatrists, and a strong critic of the legal outlook, 
is nevertheless chary of regarding psychopaths as insane. He pleads that 
the Scottish doctrine of partial responsibility, as enunciated by Lord Alness, 
should be applied to them, but he adds: ‘While I agree with the position 
taken by Lord Alness, yet this does not mean that I believe that such cases 
should be treated more leniently. On the contrary, I believe they should 
be treated not necessarily with greater severity, but under more specialized 
conditions, and for such time as to prevent a possible recurrence of the 
offence. My plea is for an indeterminate sentence until a sense of social 
responsibility becomes established.’ Are the quoted views of Kozol, 
Wertham, Davidson, Jenkins and Henderson, none of whom can be said to 
be unsympathetic to psychiatric criteria, in concord with those that have 
at times been expressed by some of us in South African courts? If the 
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attitude of the Courts were always in keeping with the opinions that have 
been stressed above, then the defence of psychopathic personality might 
understandably become highly unpopular. If sending a psychopath to prison 
is considered an injustice, whereas committing him to a mental hospital 
from which he will be discharged after a comparatively short stay repre- 
sents psychiatric progress, then there would appear to be less risk and 
more logic in a denial of justice than in advancing with the times. 

The field of psychopathy is wide and may be made to include alcoholism, 
drug addiction, sex offenders, hysterical states, loss of memory, etc. One 
cannot deal with the whole field, but let us briefly consider one or two in 
the list. The problem of alcoholism appears to me as potential a possible 
disrupter of civilization as is the atom bomb. Its causes lie deep, and I am 
not nearly as optimistic of its response to therapy as certain recent eulogistic 
newspaper articles suggest. What should one’s attitude be as regards 
responsibility? Why should alcohol be regarded as a mitigating factor in 
murder, but an aggravating one in a motor offence? Are we consistent in 
our attitudes? Some people may suddenly become peculiarly sensitive and 
after a drink or two may go into a state of pathological intoxication in 
which they behave senselessly and in a manner entirely foreign to their 
own make-up. Must they be regarded in the same light as a person who, 
e.g., knows that every time he takes a few drinks he becomes obstreperous, 
but notwithstanding this knowledge, gets drunk and shoots someone? An 
example of the type of problem raised is given at the end of this article 
and deals with two cases heard at the Rand Criminal Sessions in 1952. 

Drug addiction, though possibly less common, presents the same type of 
problem. Is a person who has been put on a drug for medical reasons 
and subsequently becomes addicted, to be held less responsible than one 
who apparently ‘of his own free will’ takes to dagga smoking? Consider 
even organic disease: If a patient has epilepsy, does that give him carte 
blanche to do as he pleases? One could go on and on: the list is endless. 
We tend to be inconsistent in our approach, and we argue endlessly. The 
problem is in reality too big for the lawyer, and too big for the doctor. 
Logic and Science appear between them unable to provide a solution. What 
is needed is a spiritual revolution—the birth of a real social conscience. 


Treatment of Offenders 


There are solid reasons for suggesting that the type of person under discus- 
sion is as much out of place in a mental hospital as he is in a prison, and 
a plea has been advanced for the setting up of specialized institutions 
for such people. The idea is sound, but we must not give the false impres- 
sion that criminal psychopaths or homicidal lunatics as a rule respond 
satisfactorily to therapy. They are amongst the most resistant of patients 
to treat. They should be segregated so that they are not too readily set at 
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liberty again, as they are potentially dangerous, and the term of their 
incarceration should be determined as suggested by Henderson. One does 
not decry the value of therapy, but treatment is difficult, sufficient trained 
staff lacking, and the expense would be colossal; but what is even more 
important, unless the patient co-operates fully, psychotherapy is useless. It 
could never succeed if given by force or as a punishment! One would 
suggest that the ordinary first offender and those guilty of less serious crimes 
are far more worthy of psychiatric care and are much more likely to benefit 
therefrom than are the subjects of this discussion. Henderson !? gives a 
short abstract of an article dealing with a Danish institution, which 
handles chiefly relapsed criminals who have committed serious offences. It 
was claimed that 50% of the detainees return to normal life in the com- 
munity. However, since some of the sex offenders had been castrated, and 
since an analysis of the 50% is not given, the actual significance of the 
claim is not known, but the results appear promising. One's personal 
preference would be for the introduction and extension of psychiatric 
principles into ordinary prisons (in itself a gigantic undertaking), rather 
than for its limitation to confirmed psychopaths or to those convicted of, 
but found irresponsible for serious crimes of violence. 

The question of rehabilitation does not really arise in this discussion but 
is obviously of tremendous significance, and could well form the subject of 
another debate. 

Class VI in the clasification of mentally disordered persons describes a 
socially defective person, i.e. a person who suffers from mental abnormality, 
associated with anti-social conduct, and who, by reason of such abnormality 
and conduct requires care, supervision and control for his own protection, 
or in the public interest. It will be noted that a term ‘mental abnormality’ 
has been substituted for ‘mental disorder and defect’ in the other defini- 
tions. With due respect to our legislators, one is reminded of Bassanio’s 
criticism: ‘Gratiano speaks an infinite deal of nothing, more than any man 
in all Venice. His reasons are as two grains of wheat hid in two bushels 
of chaff.’!3 What exactly is implied by Class VI is beyond my ability to 
interpret and to assert that it requires amendment to narrow it down to the 
persons it was intended to include, appears to be treating the definition with 
generosity. As it stands, it is either redundant, as the other classes include 
it, Or it encompasses everyone ever convicted of a crime, or it stands some- 
where between these two extremes, but no one knows quite where. 


Sections 27 and 28, 32 and 32 dis. 


I should like to dwell a moment on sections 32 and 32 bis. I am not a 
lawyer, but it would appear to me that under these sections contradictions 
may arise. An accused who claims to suffer from mental disorder may 
under section 29 plead he was not responsible. The Court may reject this 
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plea and sentence him to death. Before the Appellate Division or the 
Governor-General-in-Council can consider the case, the Officer-in-Charge 
of the prison in which the sentenced man is being detained, plus two 
medical practitioners, may between them decide that the prisoner is mentally 
disordered and, if the Magistrate so agrees, or if the Physician-Super- 
intendent of an institution to which the prisoner has been removed for 
observation may so decide, in either instance such action may thereby over- 
ride the verdict of the Court, for thereafter procedure would appear to be 
peremptory. It is to be noted that sections 27, 28, 32 and 32 dis are 
concerned only with ‘mentally disordered or defective’ persons and com- 
pletely disregard the question of responsibility so carefully stressed in 
section 29. Thus, though the Court might accept that the prisoner was a 
victim of mental disorder, and might even be ‘mentally disordered’ and yet 
may nevertheless rule ‘he was responsible, sections 32 and 32 bis make it 
possible for the Court’s finding to be overruled by persons not attached to 
any Superior Court, even though there has been no change in the prisoner's 
mental state after his trial. 

Section 28 can also provide difficulty, and a good example is the Roach 
case. Roach killed his ex-wife. There was evidence by the Defence to 
suggest he suffered from some form of epilepsy. The Crown medical 
witnesses agreed that ‘on the balance of probabilities’ the accused was an 
epileptic. The fact that he killed his wife was then accepted as sufficient 
to show he was a danger to others. In Court no evidence was led to 
establish that the state of being dangerous arose as a consequence of the 
epilepsy. Since he was on the ‘balance of probabilities’ epileptic and since 
he was, on the basis of the charge itself, dangerous, he was declared a 
Class VII patient. This class is defined as ‘an epileptic, that is to say, a 
person suffering from epilepsy, who is a danger to himself or others or is 
incapable of managing himself or his affairs’. Once it had declared him a 
Class VII patient, under section 28 (2) the Court had to declare Roach as 
‘mentally disordered’ under the Act, and therefore unfit to stand trial. 
There was no evidence led to suggest that the accused was ‘mentally 
disordered’ at the time of the killing, but it was accepted that since he 
fulfilled the requirements of a Class VII patient, he was mentally disordered 
at the moment of trial! There could be no question of the accused’s 
being unable to understand the proceedings in Court. His intellect was 
intact. It is difficult to see how any psychiatrist could have declared him 
psychotic or suffering from mental disorder at the time of trial, on clinical 
grounds. If he had been so certified, one has no doubt that the Mental 
Hospital would not have detained him. It was admitted at a conference 
between the Crown and the Defence, by the .Defence medical witnesses, 
that though Roach claimed amnesia, he recalled a remark by the deceased 
which infuriated him, and one of these witnesses stated that the accused 
admitted recalling the start of the attack, but thereafter apparently went 
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into an automatic state. In fairness to the accused it must be stated that 
there was confirmatory evidence of the amnesia; the senseless ferocity of 
the attack was in keeping with an epileptic furor, and the electro- 
encephalographic tracings were abnormal. However, in view of the motive, 
his recall of prior events and other evidence available to the Crown, the 
question of responsibility ‘according to law’ might well in this case have 
provided a lead in South African jurisprudence one way or the other, if 
the case had gone to trial. It would appear, therefore, that on a technicality 
Roach was declared to be legally insane, though, in my opinion, he would 
not so have ben termed on purely medical grounds. The case also provides 
an instance where a person, ostensibly in full and perfect control of his 
mental and intellectual functions, could legitimately be declared to be 
mentally disordered and unable to stand trial. It is suggested, therefore, 
that there are sound reasons for reconsideration of the sections mentioned. 

There is rather an interesting aftermath to the Roach case. Some short 
while after the hearing, I was asked to examine someone accused of shooting 
two men. At the time one of the victims was said to be in danger. (He 
did not die, however.) The accused, when interviewed, was very loquacious 
and appeared an obsessional, but he was perfectly consistent in his story. 
He stated he suffered from severe epileptic attacks and had a violent temper. 
His employer had accused him of inefficiency; this annoyed him and he 
then went to his father’s house, for he knew his brother kept a revolver 
there. He was not going ‘to stand for the treatment’ he had received. He 
opened the wardrobe, found the gun and returned with the formed inten- 
tion of shooting the person who had upset him. This he proceeded to do, 
but somehow two people got shot. He then stated that he did not really 
care if he was hanged, though he did not want a long prison sentence, but 
he added that he knew that since he was an epileptic he was not responsible 
and would therefore not be hanged. In this case, though one has no doubt 
that a ‘normal’ individual could not have behaved or spoken as this one 
did, comment would nevertheless be superfluous. 

We are not alone in South Africa in feeling that the law needs clarifica- 
tion. A Royal Commission on Capital Punishment recently sat in England, 
and a leading article in the American Journal of Psychiatry '4 not long 
ago suggested the setting up of a committee between the American Medical 
and Bar Associations to explore the question of criminal responsibility, and 
as recently as November 1952, the Royal College of Physicains in England 
discussed the advisability of a change in the law.!5 


Addenda 


A brief description of 2 cases in which assaults were committed under the 
influence of alcohol follows: 
In one case '® the accused, a cinema projectionist, aged 29, married, with 
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2 children, was accused of murder. He recalled having a few drinks on the 
evening in question at various bars, and then in one of these he became 
involved in a fight with an acquaintance. They were quickly separated and 
he next recalls waking up early next morning in hospital. Apparently, 
following the incident in the bar, he had carried on talking for some time 
and had then walked home (about 14—2 miles), had taken his revolver and 
had returned. Outside the bar, the proprietor, who had locked up, was 
sitting in his car. In front of passers-by and quite openly, the accused shot 
the proprietor, a man whom he knew. (The deceased owed him £5 which 
he had borrowed the previous evening, but he had borrowed from him 
before and had always repaid.) Then, with the gun in his hand, he 
unconcernedly strolled down the street followed by a crowd. He crossed 
several streets, turned several corners and at times gazed into shop windows. 
After strolling for about half a mile he passed an open packing case and 
tossed his gun away. He was immediately apprehended and taken to the 
Charge Office. His demeanour there was strange and the District Surgeon 
was sent for. The doctor reported he was in a state of ‘trance’ and he 
was transferred to hospital. There, after being stimulated with strong 
ammonia, he suddenly awoke. At first he was quite disorientated and did 
not even recall his address, but subsequently memory returned, though it 
was several days before the memory of the fight returned. He remained 
amnesic for what happened after the argument. 

The past history revealed he had of late been drinking increasing amounts 
of alcohol, but there was no record of his being unduly argumentative or 
violent before. He had a good work record. Following his arrest he was 
seen several times. He always found difficulty in believing he had com- 
mitted the crime, but his remorse and concern were rather for the 
deceased’s and his own family, than for himself. There were never any 
marked variations in his story. He was declared by the Court to have been 
mentally disordered and not responsible. This would appear to have been 
a case of pathological intoxication. 

A somewhat similar case but with a different ending occurred soon 
after '’—a charge of attempted murder. The accused was married and had 
4 children. The Crown story was to the effect that he had gone into a 
bar and inexplicably had pulled out a revolver, whilst having a drink, and 
shot someone he had never met until his entrance to the bar. Apparently 
there had been a slight argument. Following this he covered the remainder 
of the people in the bar with his gun, and backed out. According to the 
evidence he is alleged to have said: ‘If any of you bastards move, I'll drop 
you’, and he then ran away and crouched behind a wall. He replaced the 
revolver in his pocket and left, but was arrested by a policeman as he was 
crossing the street a few moments later. The accused’s story was that he had 
had a few drinks at work that day to celebrate an anniversary and his next 
recall was when the policeman arrested him. 
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The accused admitted he had on previous occasions become argumenta- 
tive and obstreperous when he took alcohol. On different occasions he 
gave different versions about what had happened, though in all he claimed 
amnesia. He stated he always carried a gun. His work record revealed a 
tendency to move from job to job. One gained the impression that he 
was not very concerned at the position in which he found himself. Evidence 
for the Defence was given by a lay psychologist, to the effect that the 
accused’s foreman had discharged him that day and that he had then, 
whilst under the influence of alcohol, projected his resentment on to the 
victim of his shooting. The Judge thanked the witness for providing the 
Court with the motive! The Court held the accused was responsible, as 
he knew the effect drink had on him, yet he started drinking though he was 
armed with a revolver. He was sentenced to five years’ imprisonment and 
this verdict and sentence were upheld on Appeal. 

These 2 cases present many superficial similarities, but there were 
sufficient differences to warrant different conclusions being reached about 
responsibility, from the psychiatric aspect. Amongst others, one of these 
was the impression made by the accused on the Court and on those who 
came into contact with him. This is something which is intangible and 
which is difficult to describe, but its importance cannot be over-estimated. 
Since it is not possible to weigh the various factors on an actual balance, 
the human element in assessing responsibility may become the deciding 
influence. 
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Remarks on Criminal Responsibility in Psychopathy 
and Pathological Intoxication* 


M. Minde, M.B., Ch.B. 
Sterkfontein Hospital, Krugersdorp, Transvaal, South Africa 


As Assistant Superintendent at the Sterkfontein Hospital it is my task to 
deal with those cases sent for observation under sections 27 and 28 of the 
Mental Disorders Act. 

I have to write reports on them and in some cases I have to give evidence 
in Court. 

As a full-time public servant I, of course, get no fee for this work; nor 
am I in any way under pressure to co-operate with the prosecution. I act 
quite independently and try to be as impartial as it is humanly possible to 
be. I am, in fact, responsible only to my own conscience. 

In court I sometimes find that the Defence has obtained the services of a 
private psychiatrist to give evidence for the accused, and I am frequently 
distressed at the wide gap there exists between his views on criminal 
responsibility and mine. 

This difference is most likely to occur in two types of case: 

i. Where it is claimed by the Defence that the accused is a psychopath; 


ii. Where it is claimed that the accused was suffering from pathological intoxica- 
tion when he committed the crime. 


Psychopathy 


The term ‘psychopath’ does not occur anywhere in the Mental Disorders 
Act. In the introductory portion of the Act, mentally disordered or 
defective persons are divided into 7 classes, of which Class VI is named 
‘Socially Defective Persons’. 

In brief ‘social defect’ is there described as mental abnormality plus anti- 
social conduct. 

If we try to define psychopathy in a similar way, I think we should say 
that it is emotional instability plus anti-social conduct. 

It therefore follows that if a psychopath is to be equated with a social 
defective, his emotional instability (or, if you prefer, his emotional 


* Based on a contribution to the discussion on Dr. Peskin’s Address to the Medico- 
Legal Society (Johannesburg) on 4 September 1953.—Editor. 
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instability plus his anti-social conduct) must be such as to amount to mental 
abnormality. 

It is very difficult to state beforehand when emotional instability becomes 
so marked as to amount to mental abnormality. Obviously each case must 
be considered on its merits; but it is my contention that in order to qualify 
him as a social defective the symptoms of the psychopath must be persistent 
and substantial. It is not enough for the psychiatrist to bring forward 
evidence of occasional emotionality or of some childish peccadilloes in 
order to persuade the Court that it is dealing with a social defective. These 
can be found in everybody's history—even that of a psychiatrist. 

The symptoms must be persistent enough and substantial enough to 
satisfy an intelligent layman, like a judge or a magistrate, that he is dealing 
with a mentally abnormal individual. 

It is by no means an established fact that the best way of dealing with 
a psychopath is to send him to a mental hospital. The only advantage of 
a mental hospital would be if it provided the psychopath with some 
prospect of cure. But I maintain that it is extremely rare for a criminal 
psychopath to be cured in a mental hospital. 

I would like all the psychiatrists here to-night to stand up and tell us 
how many such psychopaths they have seen cured in a mental hospital. 
Their answers must be: ‘Very few indeed.’ 

Once we admit that we cannot cure the psychopath in a mental hospital, 
the next criterion in deciding on his disposal must be the public interest. 
It is obviously in the public interest that society should be protected from 
the activities of the psychopath. The best way to do this would undoubtedly 
be segregation in a special institution. 

As there is no such place in South Africa, the choice still lies between 
a mental hospital and a gaol. In my opinion the gaol should often receive 
preference. 

I consider it grossly unfair that that section of society which is com- 
pelled to live inside a mental hospital should be exposed to the wiles of 
the psychopath, to which such a community is particularly vulnerable. A 
mental hospital is at a great disadvantage in dealing with the psychopath. 
It is not so organized that it can impose the necessary discipline on him, 
nor can it apply punishment of any kind; in fact, it is fighting him with 
one hand tied behind its back all the time. 

Detention in a mental hospital does not even mean protection for the 
rest of society. There is not a mental hospital in South Africa which can 
successfully contain the psychopath. He can escape practically at will, 
and until his next conflict with the law he will then be free to prey on 
society once more. Then he will merely be returned to the mental hospital, 
only to escape once again, and this vicious cycle will go on ad nauseam. 

Thus detention in a mental hospital is no good for the psychopath 
because it offers him no prospect of cure; no good for society, which does 
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not receive adequate protection by his detention in a mental hospital; and 
certainly no good for the mental hospital, which is compelled to suffer from 
all his tricks and stratagems without being able to defend itself. 

To bring these points home to you I would like to tell you what happens 
when the wrong sort of psychopath comes to a mental hospital : 

Last year a psychopath came to Sterkfontein as a G.G.D. patient,* whom 
we shall call ‘H’. He had been sent to us, rather reluctantly, by a judge 
who found him guilty of theft from a hotel room in Germiston. 

Before H had been with us for many weeks we discovered that he had 
organized a dagga-smoking gang in his ward which involved 6 or 7 of the 
patients. The dagga was obtained from a Native attendant he had bribed. 

A little later he persuaded a young male nurse to leave the door of the 
ward open for a few minutes one night, and escaped after leaving a most 
artistically made dummy in his bed. It had completely fooled the night 
staff. He made his way to a town in the Northern Transvaal, where he 
posed as the representative of one of the big oil companies. He went to 
the leading hotel and was so plausible that the proprietor offered him 
unlimited credit. For the next few weeks he lived on the fat of the land, 
eating and drinking only of the best, and entertaining the local citizens 
royally. 

There was an attractive young receptionist working at the hotel and 
H made violent love to her. He soon persuaded her to become engaged 
to him, quite ignoring the fact that he already had a wife and 2 children 
in Johannesburg. He gave her a fine diamond ring which he, of course, 
obtained on credit from the local jeweller. The night the engagement was 
announced he threw his biggest party yet. All the local gentry were there, 
and he would allow them to drink nothing but champagne. As he told 
us afterwards, he almost got writer's cramp signing I.0.U’s that night. He 
rounded off the evening by seducing his ‘fiancee’. Early next morning, 
while everybody was sleeping off the effects of the party, he quietly slipped 
downstairs, and in the words of the poet Milton, made for ‘fresh fields and 
pastures new’. 

Of course the police caught up with him in a few days, and then he 
blandly told them: ‘I’m an escaped G.G.D. from Sterkfontein.’ 

When he got back to us he appeared to have turned over a new leaf. 
He expressed the most unctious remorse for his dastardly conduct, his 
behaviour was exemplary, and he even began to take an interest in work, 
a subject for which he had hitherto shown the most marked aversion. 

He so impressed the medical officer in charge of his ward that he began 
to think H quite an ill-used fellow who had never had a real chance in 
life. He made himself very useful to the medical officer, too, doing various 
odd jobs for him, and eventually offered to ‘duco’ his car, which needed 
a coat of paint badly. He rigged up quite an ingenious apparatus for this 


* Governor-General’s Decision. 
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purpose, driven from the car's engine. This meant, of course, that he had 
to be given the car key—-which is what he had been aiming at all the time. 

One fine afternoon, when all was peaceful and the doctor working in a 
distant part of the hospital, H quietly returned to his own ward, got into 
the room where the patients’ private belongings were stored, picked out 
the best suit of clothes he could find, and drove off hell for leather in 
the piebald car. 

He did not get far. At the entrance to Krugersdorp he collided with a 
delivery van and smashed the car to smithereens. With his usual luck he 
did not suffer a scratch, but got out in a towering rage and abused the 
other driver for 10 minutes on end. Then he screamed: ‘I’m going to 
telephone for the police’, and stalked off, apparently bursting with indigna- 
tion. 

That was the last that was seen of H, going round the corner, with his 
parcel containing the suit still tightly tucked under his arm. 

Glad as we were to be rid of him, we knew that the relief was only 
temporary unless we could do something about it. Our Superintendent, 
after consultation with the Commissioner for Mental Hygiene, recommended 
to the latter that H should be unconditionally discharged, and this was duly 
approved by the Governor-General in Council. 

Sure enough, about 2 months later we received a letter from Durban 
gaol stating that a man named H, who was serving a sentence of 10 months 
for fraud, claimed to be an escaped G.G.D. from Sterkfontein. We replied 
happily that he had been unconditionally discharged from the operations of 
the Mental Disorders Act and could thus serve any sentence passed on him. 

The moral of this story appears to be that when one has to decide 
whether a psychopath should be sent to a mental hospital, the extent of 
his mental abnormality is of much greater importance than his anti-social 
conduct. 


Pathological Intoxication 


This is a condition where a man who has taken alcohol goes into a state 
of temporary mental disorder, during which he may commit a crime of 
which he will have no recollection afterwards. As may well be imagined, 
it is both easy and tempting for any criminal who has had some drink to 
claim an amnesia and to put forward this defence. 

Last year I gave evidence in a case where a miner from the West Rand 
was charged with having outraged and killed a little girl of 5 years. The 
evidence showed that he spent the afternoon at a hotel where he had about 
15 drinks. At 9 p.m. that evening he arrived at the house of some people 
called L. The father and mother were out, but at home were 3 children 
and a Native servant. There was a boy of 12 or 13, a girl of 9 and a 
little girl of 5. 
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When the accused came in he addressed the boy familiarly, as if he knew 
him, and told the children that their parents had been involved in an 
accident and would be late. 

He then made himself pleasant to the children, getting down on the 
floor to play with them, and showing them his pocket watch. When the 
maid came into the room he sent her away on some pretext, and a little 
later made some excuse to get the 2 elder children out of the room. When 
they returned, rather sooner than might have been expected, they found 
him on the verandah leading off the sitting-room with the little girl in 
his arms. He explained that he had come out for a breath of air as he 
felt hot. 

Then he returned to the room and played with them again. A little later 
he got the 2 older children out of the room once more on some excuse, 
and when they returned they found that he had vanished together with 
their little sister. 

Naturally they were very concerned and were just debating what to do 
when their parents turned up. They immediately got into touch with the 
police. A search was made and at 11 p.m. the accused was found sitting 
in his car in the street, while the little girl was found naked and seriously 
injured on a nearby vacant plot. She had been outraged and died in 
hospital a few hours later. 

The evidence made it plain that the accused had done this deed. Next 
day he claimed to have an amnesia for the events of the previous night, 
and at the trial the Defence pleaded pathological intoxication. 

This plea was made in spite of the fact that his actions at L’s house 
appeared to have been quite logical and purposeful, that he had addressed 
the boy using a familiar form of address, that he had played with the 
children and attempted to ingratiate himself with them by showing them 
his watch, that he had first got rid of the maid and then of the 2 older 
children on some excuse, and that when caught on the verandah with the 
child he had given the apparently sensible explanation that he was hot 
and had come out for a breath of fresh air. 

Some oddities and inconsistencies in his behaviour that night were 
brought forward as evidence of pathological intoxication. Evidence was 
given that on other occasions the accused had acted strangely when under 
the influence of alcohol. On one occasion he had come home and cowered 
in terror behind the door, apparently trying to hide from unseen enemies. 
At another time, while on a farm, he had jumped fully clothed into a dam 
and had then tried to start a fight with a tree. 

These last I readily accepted as instances of pathological intoxication, 
but I maintained that there was no evidence pointing to that condition on 
the night in question. 

The crucial point, in my opinion, is that in order to justify a diagnosis 
of pathological intoxication it is essential to have some symptoms pointing 
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unmistakably to mental disorder. This may be a mood of ungovernable 
rage or terror, a mistaking of identities, the presence of evident delusions 
or hallucinations, or a state of pathological sleep following on the commis- 
sion of the crime. But when not even a single one of these is present, I 
maintain that one is not justified in diagnosing pathological intoxication. 

This, of course, does not exclude the possibility that the accused was 
under the influence of alcohol. Indeed it would have been a miracle if he 
was not, after 15 drinks. But that is not pathological intoxication. 

The law, the press and the general public have recently shown bewilder- 
ment at some of the evidence given by psychiatrists in the types of cases 
I have been discussing. It is easy to understand how, once a psychiatrist 
has agreed to give evidence for the Defence, he may place himself in a 
position he feels obliged to defend at all costs, and be tempted into a 
display of intellectual acrobatics which does his own reputation no good 
and may harm the prestige of the whole profession. 

Perhaps the best solution would be to do away with our present system 
and to arrange that in any case where the mental state of an accused is in 
question he should be examined by an independent neutral commission of 
psychiatrists. This, of course, is already done in some countries. But I 
will leave this problem to wiser heads than mine. 
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** Guilty but Insane’’* 


Henry Yellowlees, O.B.E. (Mil.), M.D. (Glas.), F.R.C.P. (Edin.), F.R.C.P. 
(Lond.), D.P.M. (Lond.) 


Honorary Consulting Physician to St. Thomas’ Hospital. London 


We shall have to look at a little past history to begin with, if the present 
is to be understood. The law, to its credit, has for centuries been unwilling 
to punish an insane person, and it is no more than the truth that at one 
time the law’s treatment of criminal lunatics was not nearly so harsh as the 
doctors’ treatment of unoffending ones. 

Now, if you are going to refrain from punishing a lunatic, the first thing 
you naturally ask is: ‘What, exactly, is a lunatic?’ and both the legal and 
the medical professions have made some interesting and spirited attempts to 
answer that seemingly simple, but in reality quite unanswerable, question. 

The famous Blackstone, whose dates are 1723-1780, set the ball rolling 
with the following definition of insanity : 

‘The lunatic, or zon compos mentis, is one who hath had understanding, but by 
disease, grief, or other accident, hath lost the use of his reason. The lunatic is, 
indeed, properly one that hath had lucid intervals; sometimes enjoying his senses, 
sometimes not, and that frequently depending upon the changes of the moon.’ 

Now, as a definition, that leaves a good deal to be desired: and I am glad 
that it did not come from a doctor. You will not be surprised to learn that 
Bentham described Blackstone as ‘a formal, precise and affected lecturer, just 
what you would expect from the character of his writings, cold, reserved and 
wary, exhibiting a frigid pride’. Perhaps that accounts for the bit about the 
moon. Nevertheless, and in spite of that absurd definition, Blackstone was 
in advance of his age in this matter of insanity as a defence. 

The doctors were doing their part as well, and very shortly after Black- 
stone’s time we have the definition of insanity given by a Dr. Cullen: ‘It is 
an impairment of the judging faculty.’ That is all! It is as easy as that! 
Conolly of Hanwell, who was a famous figure in psychiatry rather over a 


* Abridged from an Address delivered to the South African Medico-Legal Society 
in Johannesburg on 25 January 1954. : 

The lecturer explained that though he was informed that South African law 
was practically identical with English on the points discussed, he was referring 
solely to the latter in his Address, and therefore hoped that any apparent inaccuracies 
or irrelevancies might be excused. 
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century ago, criticized Cullen’s definition, and remarked that it was only a 
substitution of another name for the same thing. Conolly’s own definition, 
however, is hardly a noticeable improvement on Cullen’s. Conolly says: 

‘Insanity is the impairment of any one or more of the faculties of the mind, 
accompanied with or inducing a defect in the comparing faculty.’ 

I find it very hard to understand what, if anything, that means. In the 
main, however, the doctors sheered off from the task of defining insanity, 
and the great and wise psychiatrist, Dr. Hack Tuke, summarized the matter 
in fine style in his famous Dictionary of Psychological Medicine, which was 
published in 1892. He says: 

‘Pages might be filled with the attempts of psychological writers to compress the 
multitudinous phases of mental disease under one rigid formula. It must be admitted 
that the result shows the difficulty of restricting morbid mental phenomena to one 
Procrustean bed. The definer has indeed too often proved himself to be a “ Tyrant 
more cruel than Procrustes old, Who to his iron-bed by torture fits” all the many- 
sided symptoms of insanity.’ 

They wrote fine flamboyant stuff in the naughty ‘nineties! 

Between 1760 and 1843 there was a series of causes célébres in which 
the defence of insanity was put forward. The trials of Earl Ferrers, Hadfield, 
Bellingham, Bowler, Oxford and M’Naghten, along with the trial of Arnold, 
which was rather earlier—1723—all deserve and repay study by the student 
who is interested in the historical development of this matter. 

The more practical point, however, is that during that period both 
medicine and the law seem to have been coming to think rather more clearly 
than before. On the medical side there were already the beginnings, though 
only the beginnings, of the entirely new conceptions of mental disease and 
psychology which were to revolutionize psychiatry 70 or 80 years later. 
The old doctrine of the separate ‘faculties’ of the mind was about to be 
overthrown, and it was dawning on the profession that no real progress 
could be made in the study of insanity so long as it was regarded as some 
mysterious defect of the ‘the reason’, or disease of ‘the will’. 

The only striking definition of insanity that we owe to this period is a 
flowery and verbose description, rather than a definition, which steers clear 
of a discussion of symptoms, or indeed of any possible controversial material 
at all. It runs as follows: 

‘Insanity is such derangement of the faculties of thought, feeling and will, 
separately or together, as prevents the individual thinking the thoughts, feeling the 
feelings, or doing the acts of the society in, by and for which he lives.’ 

That does no harm to anybody and is quite unanswerable. 

On the side of the law, there was a great and increasing concern about the 
precise meaning of such terms as ‘partial insanity’, or ‘ partial delusions’, 
and our old friend, the gentleman who was ‘ mad on one subject only ’» made 
his first appearance upon any stage. 

But I think that it was during this period that the conception which is 
really the central point of the whole matter first began to emerge, viz. that 
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there are two apparently distinct questions involved: the question of 
criminal responsibility, which is a legal one for the law to.settle by its own 
methods; and the question of the state of an accused person’s mind, which 
is a medical question for the doctors to settle by theirs. Nowadays one’s 
first reaction to this is: ‘ You can’t say fairer than that’, and indeed it seems 
nothing more than a medico-legal commonplace. There is, nevertheless, a 
very nasty snag in it which few people fully realize, and which we shall 
have to discuss shortly. 

The whole matter came to a head immediately after the trial of M’Naghten 
in 1843 for the murder of the private secretary of Sir Robert Peel. Shortly 
after the trial, the House of Lords had a long debate upon the subject, and a 
little later put 5 categorical questions to Her Majesty's judges—to all of 
them, apparently. The judges’ answers to these questions are known as the 
‘M’Naghten Rules’. The essential part of them for our purpose runs as 
follows : 

‘The jurors ought to be told in all cases that every man is presumed to be sane, 
and to possess a sufficient degree of reason to be responsible for his crimes, until the 
contrary be proved to their satisfaction, and that, to establish a defence on the ground 
of insanity, it must be clearly proved that at the time of the committing of the act, 
the accused party was labouring under such a defect of reason, from disease of the 
mind, as not to know the nature and quality of the act he was doing; or, if he did 
know it, that he did not know he was doing what was wrong.’ 

These rules at once came under much criticism from both legal and 
medical sources. The legal criticisms were three-fold and called in question, 
first, the authority; second, the scope and exact meaning; and, third, the 
correctness of the rules, with, I venture to say, pretty good reason on all 
three counts. It is not for me to discuss the legal criticisms of the rules, but 
before I pass to the medical views of them, I should like to tell you how 
some of the great English judges have regarded them. 

To begin with, one of the judges originally questioned, Mr. Justice Maule, 
of whom Lord Chief Justice Coleridge wrote that he possessed the most 
extraordinary intellect that he, Lord Coleridge, had ever come across, wished 
to be excused altogether from answering the questions, and said with 
admirable prophetic insight that he feared the answers on which his 
colleagues had agreed might embarrass the administration of justice when 
they were cited in criminal trials. 

Lord Coleridge himself stated about 1888 that he considered that judicial 
decisions on questions of insanity were bound by an old authority which 
by the light of modern science was altogether unsound and wrong. The 
law of England on that subject, he said, was contradicted by modern science. 

A little later, when summing up in the case of a man named Pearsall, who 
was being tried for the murder of his wife, he said: 

‘There is no more painful part of the duty of those who have to administer the 
law than the matter of insanity. The law which exists upon the subject, and which 
I am going to lay down to you as law, is not incapable of being so interpreted as to 
do terrible injustice.’ 


Volume 1: Number 4: April-June 1954 


214 Dr. H. Yellowlees 


He continued by quoting a case in his own experience in which an 
unquestionably mad murderer was hanged. The law, he said to the jury, 
was nowadays administered, as he was thankful to acknowledge, in a 
different spirit, but the law of England remained in terms what it was in 
the case of which he spoke, and it was his duty to tell them so. 

I think the only other comment with which I need trouble you is that of 
Lord Bramwell, who died in 1892 but retired from active work in 1881. 
He held the view that ‘nobody is hardly ever really mad enough to be 
within the definition of madness laid down in the judges’ answers '—that is, 
the M’Naghten Rules. He meant: I presume: ‘Hardly anybody is ever...’ 
etc. Unfortunately, it is hard to reconcile that view with what he says 
shortly afterwards, viz. that in his opinion the definition of madness laid 
down by the law, as he understands it, is a logical and a good definition and, 
further, he says, with respect to the law, that ‘it is a right law, right to 
demonstration ’. 

Returning, however, to his first opinion that hardly anybody is ever really 
mad enough to come within the M’Naghten Rules, Hack Tuke, by far the 
sanest and wisest psychiatrist of his time, comments: ‘Must we conclude 
that the law as laid down in those answers is in reality more elastic than 
it appears to Lord Bramwell to be, or is there some other explanation?’ That 
comment hits the nail on the head, in my judgment, and I shall return to it 
shortly. 

I have tried co show you very briefly something of the confusion which 
existed on this great matter, and how the two professions attempted to clear 
it up from their respective sides in what seems to us nowadays a strangely 
clumsy and blundering, if thoroughly well-meaning, fashion. May I try to 
show you now how this confusion was resolved, and the present position, 
which I regard as a working compromise, reached? 

As I said a few rainutes ago, the difference between the legal question of 
criminal responsibility of an accused person, and the medical question of the 
state of his mind, was becoming more and more emphasized, and it was left 
for the law to separate them completely in what may fairly be called a 
characteristically ingenious fashion. It is said of doctors that they bury, or 
possibly cremate, their failures and mistakes. That may be so, but these 
have a very unpleasant way of remaining painfully obvious until the 
obsequies are well and truly completed. The law proceeds differently. It 
slides away from, ignores, and conveniently forgets, any little difficulties or 
inconsistencies in the past with an easy grace which I have often envied, and 
this brings us to the famous pronouncement of the late Lord Chief Justice 
Hewart, a pronouncement which I have heard quoted again and again by 
Her Majesty's judges with an almost superstitious reverence: ‘The law,’ said 
he, ‘does not purport or presume to define insanity.’ Fancy that, now! ‘The 
law does not purport or presume to define insanity, it only concerns itself 
with the conditions which must be fulfilled to relieve an accused person of 
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criminal responsibility for his conduct.’ That is not bad, is it, after the law 
has been trying desperately to define insanity for at least 300 years? 
However, it is less than sporting to refer to the awful past of any profession, 
and it ill becomes my own to make any attempt to do so. So let us look at 
Lord Hewart’s pronouncement on its own merits. 

The law, he tells us, is only concerned with an enquiry into criminal 
responsibility. Of course it is perfectly entitled to conduct that enquiry in 
any way it pleases, and it has taken the M’Naghten Rules as its official guide 
for the purpose; that is to say that the law—which is, in the last resort, the 
jury—must determine whether or not it has been clearly proved that the 
accused was labouring under a defect of reason, was suffering from disease of 
the mind, did not know the nature and quality of his act, or did not know 
that it was wrong. 

And how is this decision to be reachéd? Surely I am correct in suggesting 
that these four questions (two of which, by the way, invite one to prove 
a negative) are purely medical ones, and, not only that, but psychological and 
psychiatric ones of such profound difficulty that only an experienced and 
highly-trained psychiatrist has any right to attempt to answer them? Every 
one of these questions is concerned with the mental state of the accused and 
with nothing else, and the decision about criminal responsibility depends 
directly and entirely upon the answers to them. 

This is the feature of the M’Naghten Rules which I referred to as a 
snag. It shows that the distinction between assessment of criminal responsi- 
bility and assessment of mental state is a forced and artificial one, and that 
Lord Hewart’s dictum leaves us very much where we were, to say the least. 

But now let us consider the medical question of ‘sanity or insanity '—the 
assessment of the mental state of the accused. The unfortunate psychiatrist, 
whatever methods he may use in coming to his conclusions, must express 
them in terms of the M’Naghten Rules. And what is the medical view of 
these rules in the light of modern medical knowledge? 

There is practically universal agreement among those psychiatrists who 
have studied the matter at all, that the M’Naghten Rules by which the law 
decides the question of criminal responsibility are quite inapplicable to the 
medical problem of deciding between sanity and insanity. It is impossible to 
give a clear or accurate clinical picture of mental disorder in terms of the 
rules, because their terms are those of a conception of mental disorder which 
has long ago been abandoned, if, indeed, it was ever seriously held. The 
rules abound in ambiguities, false alternatives, and expressions which no 
psychiatrist in his senses would ever dream of using, if he could possibly 
avoid doing so. Such words as ‘reason’, ‘nature’, ‘quality’, ‘know’ and 
‘wrong’ cannot be clearly defined. Each of them would make an excellent 
subject for a philosophical or metaphysical essay, and thus they are all, very 
naturally, anathema to a scientific physician on oath in a witness-box. 

We thus appear to have reached a complete impasse. It is perfectly 
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clear that the law cannot settle this question of criminal responsibility with- 
out medical help of the most expert and specialized kind. It is also clear 
that it is impossible for a competent modecn psychiatrist to give a fair and 
convincing picture of any person’s state of mind if he is forced to do so in 
terms of the M’Naghten Rules, and informed that any views expressed in 
other terms are irrelevant. We may remember Bramwell’s view that hardly 
anybody is really mad enough to be within the M’Naghten definition, and 
we may think how right he was. 

Perhaps I should mention one additional difficulty, as if the foregoing 
were not sufficient, viz. that the points raised in the M’Naghten Rules have 
to be clearly proved to the satisfaction of the jury. They are, as we have 
seen, purely medical questions, and highly specialized ones at that, but 
even if the psychiatric witness should happen to be able to offer categorical 
answers to them in any given case, there is no guarantee whatever that the 
Court will accept his answers. On the contrary, though judge, jury and 
counsel all combined may, as is usually the case, know less about practical 
modern psychiatry than a final year medical student, the witness may rely 
on being reminded at some period in the case that it is the jury’s opinions 
and not his own that are of importance, and on having doubt and criticism 
cast on his diagnosis by a learned gentleman who has never exchanged six 
words with an insane patient in his life. This, of course, is natural enough 
and, indeed, in a sense it is necessary, as I hope to show you in a moment. 
But I mention it for completeness’ sake. 

At this stage I am tempted to wander off into detail and discuss with 
you some of the difficulties which beset the psychiatrist in the witness-box, 
but it will be better, I think, to stick to the main theme and show how the 
impasse which we appear to have reached is by no means an insuperable 
obstacle and, in fact, is in one sense the very reverse of an obstacle. Indeed, 
it seems to me that it is only because of this apparent impasse that the course 
of justice is not seriously obstructed. We may thus call it a suitably disguised 
way of escape. 

Let me expand this a little. Repeated efforts at revision and amendment 
of the M’Naghten Rules made by commission after commission, and commit- 
tee after committee, in the last 100 years have so far failed completely. 
This, of course, is not to deny for a moment that amendment is desirable, or 
to suggest that efforts towards that end should not continue. Lawyers know 
perfectly well that, in theory at least, the M’Naghten Rules are unsatisfactory 
and out-of-date. So do medical men, but the one vital point which doctors 
are painfully slow and unwilling to realize is that the last word on the 
question of criminal responsibility, just as on the question of guilt or 
innocence, must rest with the law, and must also be seen to rest with the 
law, and that no rule will ever be framed, or any procedure ever conceived, 
which will make medical men the final arbiters on the question of criminal 
responsibility. That legal question must be settled by judge and jury alone. 
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It is possible that some method may be found of making the psychiatric 
witness more helpful to the court than he is at present, and I greatly hope 
that that will be one of the results of the work of the Royal Commission on 
Capital Punishment; but that has not happened yet, and any attempt from 
the medical side to bring it about is looked upon with intense suspicion by 
the general public who, quite rightly, will never tolerate anything even 
remotely suggesting what they call ‘Law from Harley Street’. 

Now we come to the final and supremely important consideration, simply 
that in actual practice the M’Naghten Rules work, and they work well. They 
work because they are an almost perfect example of that illogical, common- 
sense, tacit compromise to which the law constantly resorts when it is 
faced, as it is here, with an insoluble problem. We have just seen that 
the law has to decide the question of criminal responsibility, and cannot 
possibly do so, save in the most obvious cases, without expert psychiatric 
help. It must, however, keep the final decision in its own hands. What 
better, or what other course could it adopt than to cling to an elastic and 
old-fashioned formula which sounds concise, but is, in fact, gloriously vague, 
and to leave it to be understood, that if there is really strong medical 
evidence of irresponsibility, the formula will be interpreted very broadly and 
stretched to its limit in favour of the accused. 

That is precisely what happens although, obviously, public proclamation 
of this compromise method is not to be expected, or indeed desired. The 
law leaves it to be understood. Judges are perfectly well aware that many 
an accused person who does not strictly fulfil the M’Naghten conditions may 
yet be obviously insane in the medical sense, and definitely irresponsible. 
The M’Naghten Rules are simply not applicable to our modern conception 
of mental disorders, but if the medical witness does his best with them, 
and is able to put forward a good case for mental abnormality, he will 
find, much more often than not, that the judge will not only interpret them 
broadly, as I have said, but will give him assistance in putting his medical 
opinions into their antiquated wording, and in finding a form of words 
which will satisfy the legal view without too grossly distorting the medical 
one. 

That, at least, is my experience and, that being so, I must digress for one 
moment to say how distressing it is to me to observe in recent years the 
growing frequency of expressions of personal opinion on psychiatric matters, 
and of diagnosis of mental disease or its absence, at sight, from the Bench. 

Let me illustrate this compromise principle which I have been trying to 
expound by comparing it with the law relating to the procuring of abortion. 
Only expert medical men can possibly decide when the termination of a 
pregnancy is necessary in the interests of the mother’s life or health or 
sanity, but here again the law must remain the final authority, and dare 
not openly leave the decision to the medical profession. I need not point 
out how that would open the door to a multitude of abuses. 
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There is only one possible solution, viz. to lay down the simple, general 
law that it is illegal to procure abortion, and to leave it to be understood 
that nothing will be said if medical men of standing procure abortion for 
bona fide therapeutic purposes, after due consideration and without improper 
secrecy. Naturally the law does not broadcast this thoroughly illogical, tacit 
understanding, but it works admirably nevertheless, and will continue to 
work so long as the medical profession is content to let well alone, and to 
bear its very heavy responsibility, both in this matter and in the one we 
have been discussing, in discreet silence. 

Now I have said that this compromise, as I have called it, has the supreme 
merit of working well in practice. In my own experience I have never 
known an accused person punished whom I did not believe to be criminally 
responsible, nor indeed have I any reliable evidence that anything of the 
kind has happened in modern times. Nevertheless, as I have tried to 
indicate, I believe this to be largely due to the fact that the judges—almost 
without exception in murder trials, at least—make the law, in Hack Tuke’s 
phrase, more elastic than it appears to be. There is no guarantee that a 
judge will do this in any given instance, or that judges in general will 
continue to do so in the future, and to that extent the tacit compromise is an 
uncertain and an unsatisfactory one. I think that judges cannot help being 
influenced in their expounding of the M’Naghten Rules to the jury by the 
way in which the defence of insanity has been presented, and I admit at once 
that in a very fair proportion of instances when a psychiatric witness gets 
into trouble he has himself to thank. 

Let us put the matter at its simplest and broadest. The court has to 
reach various conclusions as matters of fact, and it has evolved its own 
characteristic and very excellent method for doing so. The differing sides 
of the case are put forward by learned gentlemen paid for the purpose, and 
they are presented by the traditional methods of examination-in-chiet, cross- 
examination, re-examination, evidence in rebuttal, addresses to the jury, and 
all the rest of it. The matter is weighed up, usually with meticulous 
impartiality, by the judge, and the issues are left to the jury to find as 
facts. Now, whatever the merits of that method in the legal sphere, it is 
a singularly unsuitable one for arriving at medical truth, which is really a 
matter of informed scientific opinion. 

Owing to the nature of the subject, psychiatric evidence, like any evidence 
which is a question of giving expert sworn opinion on matters incapable of 
proof by demonstration, cannot be produced clearly and assessed fairly by 
these methods. When faced with them, a psychiatric witness, even if he 
knows his work—a state of matters to which exceptions have been reported 
—sometimes tends to lose his head, to become dogmatic, irritable or 
querulous, and to forget that he is there to assist the court in its legal 
enquiry, and must make the best of it. 

It cannot be too often emphasized that doctors are not in the witness-box 
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to expound a medical theory, or bring out points which they may happen to 
regard as of special medical interest. Still less are they there to indulge in 
scientific or psychological speculation, to summarize the latest researches or 
to demonstrate the newest technical apparatus. 

On the other hand, it must be admitted that there are few things more 
infuriating to a psychiatric witness, after giving his evidence to the best 
of his ability, in words of one syllable, and with due regard to his oath, 
than to be told that the court is not interested in his fantastic theories, that 
his opinions are incorrect, his diagnosis inaccurate, his means of reaching 
it unsatisfactory, and his experience and abilities open to question: all this 
from a man who knows no more of psychological medicine than he has been 
able to acquire the night before, from marked passages in a book provided 
by the prison medical officer. Of course, nine times out of ten this is 
largely set right by the judge, but, as I have said, one cannot rely on that, 
and it is an unpleasant experience in any case. 

The criticism I have to offer is simply this. If the accused’s mental 
state and his degree of criminal responsibility are such different things, the 
psychiatrist has every right to be regarded as the supreme authority on the 
accused’s mental state, because that is the highly specialized business for 
which he has been trained. It is for the court to reject his opinions if it 
thinks fit, but even though I realize that legal procedure makes it inevitable, 
I think it in every way wrong that an expert psychiatric witness should 
have to defend his sworn opinions under gruelling cross-examination from 
a layman. 

Please do not misunderstand me. I do not for an instant suggest that 
one psychiatrist's opinion should be accepted as the last word. Let Crown 
and Defence call as many as they like, but let these witnesses consult together 
and bring in, if humanly possible, an agreed report for the jury to accept— 
or reject if they have the hardihood, the folly, to do so—rather than have 
their differences exploited in court to the confusing of the issue, the darken- 
ing of counsel with words, the degrading of a noble speciality, and the sad 
lowering of the dignity of both professions. To go much further would 
take us into detail which I think it would be unprofitable to discuss. 

There are two remaining points, however, which I think are worthy of 
mention. The first is that, quite apart from various minor difficulties and 
pinpricks, the psychiatric witness is under the very serious handicap in 
England of having to appear ‘for the Defence’, if at all. An atmosphere of 
‘ psychiatrist versus prison medical officer’ is thus very often hard to avoid, 
because in dealing with the plea of insanity, the Crown is guided by the 
report of that official, who is very rarely indeed an adequately trained 
psychiatrist, and never an independent one. Usually, I admit at once, he is 
both humane and reasonably competent, but he is bound by the red tape 
of his official position and it very often comes about that there is a certain 
degree of conflict in the medical evidence. This may only be upon very 
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minor medical points. It is unfortunately true, however, that in carrying 
out their respective duties Counsel for the Prosecution and the Defence have 
so to deal with such differences that two medical witnesses who would have 
been 99% in agreement were the case being discussed at a medical meeting, 
are made to appear to the jury as if their views were diametrically opposed 
to each other. Without going further into that, I will mention that this 
matter is one of quite a few things that they manage differently and rather 
better, I think, in Scotland! 

My final point, in a way, arises out of it, viz. the situation which occurs 
when an accused person is clearly suffering from mental disease from a 
medical point of view, but from a form of mental disease which cannot 
possibly be held to satisfy the conditions which would absolve him from 
criminal responsibility, no matter how broadly these are interpreted, or how 
widely they are stretched. Many people hold with Lord Bramwell that 
hardly anybody is ever really mad enough to come within the M’Naghten 
Rules, and you would naturally think that many cases of this kind must 
therefore have arisen. Whether it be owing to the elastic interpretation of 
which we have spoken, I do not know, but I have heard of very few, and 
I have only been personally concerned in one. That was the notorious and 
sadly overrated Haigh case of some years ago. I say ‘overrated’ because 
this one point, viz. that Haigh was medically mad but not ‘M’Naghten 
mad’, as we call it, was the only point of real interest to anybody with a 
mind above the more sensational Sunday newspapers. And that point, by 
the way, was missed by practically everyone concerned. The medical witness 
was entirely prepared to admit, and did in fact assert, that Haigh did not 
satisfy the M’Naghten criteria, but such was the state of public feeling, and 
the suspicion of those who ought to have known better that the medical 
evidence was merely an effort to ‘ get him off’, that instead of pointing out 
its irrelevance to the question of responsibility, learned Counsel attempted 
to discredit it im toto, and attacked it with a vigour—to use no stronger term 
—which was surprising in the circumstances. 

I will not go further into the case. As I say, it was a very exceptional 
one, and never before or since have I felt that my evidence had been 
treated improperly, or that the atmosphere of the court was definitely 
unfriendly and hostile. That is amusing in a way, because it happens to be 
the only occasion on which I have gone into the box believing that the 
accused should be treated as criminally responsible, though also feeling that 
in common fairness my views of his mental state should be put before the 
Court. 

Since I have mentioned personal experiences, I will add that on every 
other occasion on which I have given evidence in a murder trial, I have 
felt that the accused’s mental state was such as to render him criminally 
irresponsible, and bring him within the M’Naghten Rules, and in each case 
the jury have accepted that view. On four of these occasions the prison 
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medical officer expressed in the witness-box views completely contrary to my 
own, and the jury reached their verdict in direct opposition to his opinion. 

You can realize, I am sure, something of the terrible sense of responsibility 
which the independent psychiatric witness feels in such circumstances, and 
something of the room, and the need, for improved procedure which still 
remains. 

You will also, I trust, share my surprise that never yet in Court or out of 
it, have I heard or read of any public reference to this state of things, which 
is far worse than a mere anomaly, and but little better than a scandal. Is it 
right than when, as in these four cases, the accused’s mental state is the 
sole issue, his very life should depend on the ability of one Counsel and his 
expert witness to make a greater impression on the jury than his opponent, 
with his no doubt equally expert and sincere witness? 

My last word is simply that if the time should come, as it very well 
may, when I find that a plea of insanity which I am supporting as an 
expert witness should fail, I shall do my best not to be unduly cast down. 
As you doubtless know, in every case in which a plea of insanity has been 
put forward unsuccessfully, the prisoner receives further expert examination 
after conviction, unhampered by legal criteria and rules of evidence, and 
very strongly coloured with that humanity which is traditional in the 
medicine and in the law of England, and which still adorns the practice 
of both professions. 
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There is a recognized need for a better mutual understanding within the 
fields of Law and Medicine with reference to those psychological reactions 
that follow injuries, or threats of injuries to individuals, but in which there 
is no demonstrable organic or structural damage to the brain, spinal cord 
or nerves. 

While it is to be admitted that the ‘proof’ of the lack of organic neural 
damage can never be absolute, yet such a condition can be assumed as 
probable from a medical standpoint when an adequate history taken by a 
competent physician is found to be lacking in significant data; when a 
careful neurological examination does not reveal any objective signs of 
damage to the nervous system; when the cerebrospinal fluid is normal, 
and when special examinations for organic brain disease, such as skull 
and spine X-rays, electroencephalograms and psychometric tests, are 
negative. 

Despite the desirability of the need for a better comprehension of these 
mental reactions as they relate to medico-legal interpretations and actions, 
no great advance has been made to date in bringing the attorney and the 
physician into a more harmonious relationship in these matters. If progress 
is to be made in this direction, an important first step should be for both 
workers to share the presently accumulated basic knowledge of the human 
nervous system and of the human mind. 


Points Which Need Clarification 


It would appear that one of the main reasons for the failure to understand 
these post-traumatic reactions lies in the mistaken idea that the conscious 
and unconscious aspects of the mind are separate and distinct ‘parts of the 
mind’ and that any mental reaction can be classified as either conscious or 
unconscious in nature. This ‘either-or’ hypothesis is held not only by the 
majority of the legal profession but also by many physicians who do not 
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understand the nature of the mind. Furthermore, it is a common mis- 
conception with the laity. Actually, the conscious and unconscious are 
merely aspects of mind function, not parts, and these terms are of value 
chiefly for purposes of designating areas or poles of activity. Mental reactions 
are total or global and involve the simultaneous functioning of the conscious 
and unconscious, as well as a third aspect of the mind, the conscience or 
censorship. Kubie® has recently stated: ‘It would be a mistake to assume 
that any act or thought or feeling is determined exclusively by conscious 
or exclusively by unconscious forces.’ The realization of this conception 
that the unconscious and conscious are aspects, not parts, of the mind 
makes this whole problem more complex. It means that each mental 
reaction occurring after injury must be understood in terms of possible 
varying proportions of unconscious and conscious motivations and that 
various ‘shades’ of incentive may be encountered instead of pure black or 
pure white, that is entirely conscious, or entirely unconscious. 

A second erroneous conception is the one which holds that it is possible 
to draw an exact correspondence between brain and mind. Then the indivi- 
dual who makes this assumption goes on to suppose that if there is no damage 
to brain there can be no mental disability. This mistaken idea neglects 
entirely the whole field of dynamic psychiatry based upon the action of 
social and psychological motivations in human thinking and behaviour. 
While it is true that physical and chemical damage to the brain may affect 
mind function, it is also true that unusual and abnormal mental activity 
may be formulated, directed and channelled by the play of social (en- 
vironmental) factors and by the nature of psychological conditionings 
such as identifications with other persons. These abnormal mental reactions 
which are initiated by social and psychological stresses can occur in the 
absence of brain damage. 

A third point of misunderstanding is concerned with a failure to recognize 
that great emotional importance is attached to certain parts of the body and 
to the functions of some of the body parts. Unusual emotional value is 
attached to the genitals, the breasts, the eyes, the face, the preferred hand, 
the head as the site of the ‘mind’, the brain, the heart, etc. These emotional 
inferences may have great prominence in some of the peculiar mental re- 
actions that follows trauma. In fact, loss or threat of loss of a part of the 
body other than the brain, spinal cord or nerves may have serious mental 
repercussions, although the nervous system itself has not been damaged. 


Classification of the Mental Reactions Involved 


Mental reactions which follow (but not necessarily in a direct cause and 


effect relationship) injuries or threats of injuries which do not result in 
demonstrable changes of an organic nature in the nervous system, include 
a wide variety of reactions which may be said to take the form of a spectrum. 
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At one end of the spectrum unconscious mental processes predominate: 
at the other end conscious mechanisms prevail. 

Toward the end of the spectrum at which unconscious mental mecha- 
nisms predominate one finds the post-traumatic psychoses, which are charac- 
terized by a serious breakdown in personality functioning—loss of contact 
with reality, confused and aberrated thought processes, and unpredictable 
behaviour. 

Next comes the post-traumatic anxiety neuroses, in which the Ego of the ill 
person is threatened and where he is handicapped by tension, anxiety and in- 
security. As a result the patient with anxiety neurosis tends to show a 
strong need to undergo regression, that is to drop back to more immature 
patterns of adjustment. He comes to fear for his existence; he is indecisive, 
discouraged, irritable and sleepless. 

Third, and toward the same end of the spectrum but slightly more to the 
centre are found the post-traumatic hysterias. ‘These patients have less anxiety 
and fewer generalized inadequacies, but show more focalization of the loss or 
impairment of function to the injured part of the body, or to a region or 
part that has symbolic value (as when the inability to form the closed fist 
signifies weakness). 

Fourth, one finds the phenomenon of compensationitis, sometimes called 
‘compensation neurosis’, where there may be either generalized or focalized 
complaints, but in which there is also a conscious desire for compensation 
on account of the claimed symptoms and disabilities. Included in this 
region of the spectrum, and perhaps more toward the conscious aspect, 
are those cases which have been labelled attitudinal pathosis (Kamman’‘). 
The patient who falls into this group has a feeling of justification for special 
consideration and/or compensation based upon faulty attitudes which he has, 
and more on the fact that these awards are available than on the basis of 
objective medical proof. 

Finally, at the end of the spectrum which is opposite to that of psychosis, 
there is the condition of malingering. This state is characterized by the fact 
that the patient is either exaggerating his complaints or actually manu- 
facturing his symptoms, consciously and for profit. The malingerer is 
oriented to future gain; he is not motivated by needs rising out of his past 
experiences. 


The Question of Predisposition 


It may be said that everyone has a capacity for mental illness and, moreover, 
that each person has a definite potential for psychosis or neurosis. This 
capacity and this potential are a part of being human; of being unable to 
adjust to life’s demands freely and with continual satisfaction. It begins in 
the child and, while it may lie dormant for years, it is always present. 
The point to be emphasized here is that there is a potential for mental 
illness against which non-neural injuries may occur. ‘There exists the 
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difficult problem of ascertaining the relative importance of the potential 
background for post-traumatic mental reactions and the relative importance 
of the injury in question. An error will be committed in almost every case 
if complete responsibility for the neurosis or psychosis is assigned to the 
injury, and if the illness potentialities in the background of the pre-traumatic 
personality are not investigated or are held to be inconsequential. 

A second and very important point is that there are wide differences in 
the degree of mental illness potential in different persons. Some persons are 
‘highly charged’ for a neurotic or psychotic explosion when life traumatizes 
them at almost any point; in others there is a specific predisposition due to 
previous life experiences and conditionings. In this second group, the 
injury must be focalized on a certain part of the body or around a certain 
function before it will crystallize the abnormal mental response. For example, 
a person who has lost an eye through injury, is unusually predisposed to 
mental difficulties if the remaining eye is injured or threatened. 

Third, the nature of the injury or stress must be evaluated in terms of 
the reaction of an average person toward it, and not according to the effects 
it may have on a predisposed individual who has a high potential for mental 
breakdown. If this is done, it will be held that the stress of non-neural 
injury must be peculiar or exceptional before it can be considered as a 
causative factor in prolonged abnormal mental reactions. 

Fourth, in cases where there is only threat of injury (psychic trauma) it 
must be assumed that predisposition was a paramount factor. Milici? 
stated that emotional shock, however violent, does not result in prolonged 
disturbances; the ‘normal’ individual sooner or later regains complete 
‘normality’. 


The Various Mental Reactions 


Post-Traumatic Pyschoses. It is very questionable if any trauma, which does 
not cause demonstrable brain damage, can alone and of itself be a direct and 
proximate cause of a psychosis. It is probable that all, or very nearly all, 
cases of psychoses without brain pathology, and occurring after trauma 
represent an aggravation of either a pre-existing latent psychosis or of a 
tendency to psychosis, usually the former. To establish injury connexion 
for the rare case of true post-traumatic psychosis, it should be shown that 
the patient had been quite normal in his pre-injury adjustments, that the 
trauma was of such unusual magnitude or peculiar nature that it could 
reasonably threaten the life or sexuality of a well-adjusted person, that the 
psychosis developed in a reasonable period of time, that the history gave 
evidence that the patient was preoccupied with the injury from the time it 
happened up to the advent of his psychosis, and that his psychotic thought 
content established that he was dealing with the traumatic incident. It is 
not necessary, of course, for the psychotic patient to have stated a positive 
relationship between the injury and his disordered thoughts and actions; 
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he may in his psychosis have need to specifically distort or deny such a 
relationship. 

Injury, then, is almost always no more than a precipitating factor in the 
appearance of post-traumatic psychoses, and one which operates against a 
personality that already has well-established maladjustments. The question 
for medico-legal evaluation is the determination of the degree to which the 
trauma is responsible for the post-traumatic appearance of psychosis, and 
the ascertainment of the extent to which the predisposing factors in the 
background of the personality are the true causes. 

The common psychoses in this category which come up for evaluation 
are schizophrenia (dementia praecox) and the manic-depressive psychoses. 

Schizophrenia or dementia praecox is a form of mental illness which is 
characterized by a splitting or separation of emotional feeling from thought 
content. As a result, the patient tends to withdraw from a world which he 
pictures as cold and colourless, and he gives his interests to a colourful 
phantasy existence. Delusional thinking is common in this condition. 

Both the latent schizophrenic, and also the person with a tendency towards 
schizophrenia, are vulnerable with respect to feeling hurt by the environ- 
ment. Schizophrenic thinking is characterized by a lack of warmth and this 
coldness is pictured by the patient as being a part of his environment. 
Hence the world may appear quite threatening to the schizophrenic and he 
may easily tend to over-emphasize the magnitude and nature of events 
when these happenings actually have an element of pain or suffering in 
them. Due to his pre-injury need to over-use projection mechanisms (the 
attaching of blame and inadequacy outward) in his thinking he can easily 
believe that there was a purposive plan involved in his injury, that he was 
victimized, etc. Such unreal thinking may increase his fear of reality and 
cause him to have greater need to escape into the phantasy world of psychosis. 
Thus the real nature of the injury may be distorted by abnormal mental 
processes which ante-dated the trauma. It is generally believed that schizo- 
phrenia is a constitutional maladjustment in the widest sense and that non- 
neural injuries cannot cause such a complex and extensive mental derange- 
ment. Brill’ stated that schizophrenia cannot be produced by any form of 
trauma. 

The manic-depressive psychoses are characterized by deviations in mood 
ranging from elation and mania on the one hand to depression on the other. 
It appears highly improbable that non-neural injuries can cause a condition 
of manic-depressive psychosis to develop. However, a greater than usual 
depression of mood may be precipitated by non-neural injuries, especially 
when the injury entails disappointment or mourning. ‘Therefore, such 
particular injuries may precipitate an episode in persons who are already 
predisposed to recurrent manic or depressive attacks. 

One important criterion in the evaluation of cases of psychosis which 
appear after injury is the length of the time interval between the injury and 
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the appearance of the mental illness. Of course, one cannot be definite but 
it should be a relatively short period, certainly not over 6 months and more 
appropriately around 1—3 months. It is not necessary, in fact it is erro- 
neous, to assume that a long period of time is needed to generate a psychosis, 
because (as emphasized above) it is not a matter of trauma directly causing 
the psychosis, but of the rare possibility that injury may release the mental 
illness; no lengthy interval is needed for that release to take place. 


Post-Traumatic Anxiety Neurosis. ‘These illnesses are just like the anxiety 
neuroses that are not preceded by injury. The anxieties and insecurities of 
these patients with respect to their own existence cause them to be highly 
dependent upon others. Following an ‘incubation period’ of days or weeks 
these patients tend to become more infantile in their needs; they seek unusual 
amounts of love, protection, sympathy and care. 


In the post-traumatic anxiety neuroses, the phenomenon of regression 
to a state of helplessness tends to overshadow any focal factors with respect 
to the injury in question. The neurotic illness is ‘larger’ than the injured 
part alone. For example, a person with a head injury will complain of 
insomnia, palpitation, sweats, fear of being alone, fear of dropping dead, 
etc. rather than of localized headache over the site of injury, or the loss of 
some specific cerebral function such as inability to see out of one eye or the 
failure to remember past happenings, etc. In other words, the post-traumatic 
anxiety neurosis tends to be an illness of the person as a whole, not just a 
focalized disability of the injured part of the body. The whole personality 
regresses to more immature patterns of adjustment. 


The post-traumatic anxiety neurosis is an Ego neurosis, i.e. a reaction 
to a threat which has come to the self and to the self-needs of the person. 
The major threat is to the self-preservation drive and it is usually expressed 
as death or annihilation. An interval of anticipation preceding the actual 
injury or threat of injury may intensify the neurotic reaction. However, for 
a threat of death to be effective beyond the immediate period, it is necessary 
for one to suppose that some unconscious ‘need to die’ had existed in the 
patient before the injury—usually in the form of guilt. Thus, while the 
traumatic onslaught was temporary, the long drawn out sequelae of neurotic 
complaints were the result of the activation of latent personality needs 
which were present before the injury occurred. 


In this form of illness the gain for the sick person may be well con- 
cealed. In fact, it may appear that he is not gaining anything, as is the case 
when a man gets 20 dollars a week in compensation when he could be earning 
80 dollars a week at his work. But it should be pointed out that this kind of 
evaluation is a logical appraisal and that there is nothing logical about the 
motivations for gain in anxiety neurosis because the incentives are largely 
unconscious in origin and the unconscious aspect of the mind is not sub- 
ject to the rules of logic. In a given case the need to be loved and to be 
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cared for as a child may far out-value any salary or other monetary con- 
sideration. 

Post-Traumatic Hysteria. This is a more superficial type of maladjustment 
and the mental reactions are focussed around the injured area or in a part of 
the body which has symbolic value to the patient. The loss of function or 
the change in function symbolizes the insecurity of the individual. For 
example, a non-neural injury of a hand may be followed by an hysterical 
paralysis of that member in which the ‘dead’ hand may symbolize loss of 
masculine aggressiveness or punishment for guilt about sexual misconduct 
which in turn has been shifted to feelings of weakness or guilt for becoming 
injured. Here the individual is demonstrating the injured hand as useless 
in terms of his own personality needs. 

Compensationitis (‘Compensation Neurosis’). It is important to understand 
that this classification does not include true psychoneuroses or neuroses. 
Those conditions were covered in the 2 preceding classifications. For that 
reason the term compensationitis is preferable to ‘compensation neurosis’, 
Dunne’, for example, states there is no medical entity that truly can be 
called a ‘compensation neurosis’. 

This is by far the most common form of mental reaction under discussion 
here. 

The term compensationitis covers certain reactions to injuries which 
occur in circumstances in which the injured person consciously perceives 
that someone is liable for compensation. In military practice these cases 
are legion, ranging from injuries in vehicle accidents to battle injuries ‘in 
the line of duty’. In civilian practice these cases arise out of traffic accidents, 
railroad, streetcar and bus accidents, and industrial accidents which are 
covered by Workmen’s Compensation laws. In all of these instances, 
legislation has made possible compensation for injury under certain con- 
ditions of either dereliction and neglect on the one hand, or for injury sus- 
tained in the course of duty or employment on the other; or both. 

Here one is dealing with a patient who is consciously oriented toward 
compensation which he knows to exist as a possible remuneration. At the 
same time some of his conscious motivation may be hidden from him by 
feelings of resentment and hostility which serve to allow him to feel self- 
righteous. Feelings of fear and frustration for believed misuse by employer 
and company doctor may allow the escape of aggressive demands for com- 
pensation. This interplay of conscious and unconscious motivations is 
likely to take place at a level that is above expression in local symptomatology 
except when the patient is asked to demonstrate his claimed defect. 

Initially, 2 factors commonly tend to set up the background for the 
development of a compensationitis. These are first, the attachment of an 
impression of great seriousness to the injury by fellow-workers, on-lookers, 
physicians, medical technicians, nurses or aides at the time of, or immediately 
following, the injury. Such opinions or diagnoses are often of the ‘snap’ 
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type, and may later prove to be erroneous. Some statements may even be 
given to ‘cheer the patient up’ by making him feel that he is lucky to be 
alive. Thus a small amount of blood may be seen a threatening haemorrhage, 
and fright may be wrongly diagnosed as ‘shock’. It is possible that still 
other of these alarming opinions are given selfishly by those in attendance 
to impress the injured person with the high quality of the medical care 
that he is receiving. 

The second initial factor that may start the victim out on a course of 
compensationitis is that of feeling that he has been neglected, usually by 
some salaried medical employee not of his own selection—a service doctor 
or, in civilian practice, ‘the company doctor’. Delay in attention, injudicious 
remarks or side conversations, lack of gentle handling, haste and general 
indifference in the initial medical contacts are likely to implant the begin- 
nings of a need for redress at a later date. 

There is usually an incubation period of either days or a few weeks in 
which there are no symptoms or complaints. Then the person begins to 
complain that he has symptoms that he did not have before the injury, and 
for which he should be paid. 

Kamman!? has described reactions under the title of Astitudinal Pathosis 
which has a still larger conscious motivation component than do the com- 
pensationitis cases. In fact, the attitudinal pathoses appear to lie in the spec- 
trum of reactions in between compensationitis and malingering. 

The classification of attitudinal pathoses covers those persons who 
generalize on a single idea or belief which in itself is faulty. They may 
have an attitude based on the formula: ‘I have been injured therefore I am 
different and should be given special consideration’. This attitude is likely 
to go unsupported, or with minimal support, by focal injury-related symp- 
toms. In some instances it is a belief based upon unscientific medical 
opinions from poorly trained physicians or from limited practitioners or 
cultists who are ‘doctors’ to the patient. Such patients often become so 
engrossed in their needs for compensation that they do not claim focal or 
even specific symptoms and they depreciate qualified examiners and scienti- 
fic medical procedures. Some will even admit that they have improved but 
claim that they will never be the same and, therefore, they should be com- 
pensated. 

Slight questioning will reveal a resentful patient who is projecting freely 
in that he uses generalized accusations against the person or agency allegedly 
responsible for the injury. This self-protecting mechanism of projection 
will be paralleled by strong rationalizations in the way of self-justifications. 

Malingering. Malingering is outright, planned and intentional fraud. 
The malingerer fakes symptoms, complaints and disabilities with the direct 
intention of gaining thereby, or he exaggerates complaints that he has, and 
thus makes his case more complex of analysis. 

The malingerer is oriented to future gain and carries out his present 
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activities with reference to that goal. In other words, there is no actual 
past experience of injury which would naturally determine his present and, 
in turn, his future thinking and behaviour. He, therefore, must continually 
think about his present activities and must out-think his examiners. Thus 
the malingerer resents examinations and is likely to betray himself when 
examined on several occasions by the same person or when placed under 
continuous observation. He often hesitates when answering questions, 
and he may be observed watching the examiner. Since he has no real injury 
in his background he is not seeking a cure; in fact, he resents efforts to cure 
him. 
Summary 

It is pointed out that the various mental reactions which follow non-neural 
injuries may be spread out over a wide spectrum on the basis of their mental 
motivations. The reason for this distribution is the varying degree of 
unconscious and conscious motivations in the reactions, ranging from 
psychosis and anxiety neurosis where unconscious factors predominate 
through the spectrum to malingering where conscious factors prevail. 
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i Notes on the Medico-Legal Implications of the Stress 
ure Concept 
With Special Reference to Status Thymico-Lymphaticus 
ral Hans Selye, M.D., Ph.D., D.Sc., F.R.S.C. 
ital Institute of Experimental Medicine and Surgery, University of Montreal, 
of Montreal, Canada 
om 4 
ate Although I am not an expert in forensic medicine, I gladly accepted the 


Editor’s invitation to summarize my work on stress for the readers of this 

Journal, since the concept of ‘non-specific biologic stress’, as we formulated 

it, is applicable to many medico-legal problems. This is perhaps most 
‘clearly illustrated by the dedication I wrote after completing my first large 
4 monograph on the subject. Although, when writing it, I thought only 
of the subjects which I had to analyse most frequently in this volume, 
nal | the dedication could serve almost, with equal justification, as a motto for 
the present article. It reads as follows: 


ec., 


ste, This book is dedicated to those 
Who suffer from stress. 
for To those who—in their efforts for 
} Good or evil, for peace or war— 
- Have sustained wounds, loss of blood 
of Or exposure to extremes of temperature, 
ins Hunger, fatigue, want of air, 


Infections, poisons or deadly rays. 


To those who are under the 
Exhausting nervous strain of pursuing 
Their ideal—whatever it may be. 
To the martyrs who sacrifice them- 
Selves for others, as well as to those 
Hounded by selfish ambition, 
Fear, jealousy, 
—and worst of all by hate 


4 For my stress stems from the urge to help 
And not to judge. 


It so happens that forensic medicine has to deal largely with the same 
groups of people who are included in this dedication. It is hoped that a 
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clear understanding of the stress concept may assist the medico-legal ex- 
perts in giving well-founded opinions to those whose task it is to judge and 
thereby help the sufferers of stress to obtain the compensations to which 
they are entitled. 


For those who require more detailed technical information, it might be 
well to point out that the extensive scientific literature, dealing with the 
stress concept and its two corollaries, the General Adaptation Syndrome and 
the diseases of adaptation, has been discussed, from the specialist’s point 
of view, in several monographs!“ as well as, in a lighter vein, in the form 
of lectures primarily designed for medical students and physicians.® 

On the other hand, the jurist who reads this Journal, although he has no 
formal training in medicine, may find it more useful to consult a few among 
the relevant articles which have appeared in the lay press*!” or those specifi- 
cally concerned with the medico-legal implications of our concept.!® 19 


Evolution of the Stress Concept 


If we wish to appraise a new concept, it is usually most helpful first to sur- 
vey its historical evolution. Hence I should like to commence by briefly 
outlining the actual experimental observations which have gradually led 
to the formulation of the stress concept as we understand it to-day. 

In 1936, while engaged in studies concerning the effect of ovarian ex- 
tracts on the accessory sex organs, we observed, accidentally, that all these 
preparations elicited a syndrome characterized by adrenocortical hyper- 
trophy (with signs of increased hormone production), thymicolymphatic 


‘atrophy (with characteristic changes in the blood picture) and gastro- 


intestinal ulcers. This response was called the a/arm reaction. 

During the same year, it was found that numerous other extracts, as well 
as intoxication with various chemical substances, infections, nervous 
stimuli, traumatic injuries, etc. all produced this same stereotypical reaction 
pattern. Hence it was concluded that the alarm reaction is not due to the 
specific actions of any among the agents which produce it, but to what 
we called non-specific biologic stress. 

The concept that stress, as such, has its own physiology and pathology 
proved to be a rather fruitful one. It permitted us to demonstrate, with the 
use of objective indicators (e.g. thymus atrophy, changes in the blood 
count, adrenocortical hypertrophy), that an animal organism cannot be 
maintained in the alarm reaction stage indefinitely, even if the eliciting 


Fig. 1. The Typical Triad of the Alarm Reaction. A. Adrenals; B. Thymus; C. Iliac lymph 
nodes; D. Gastric mucosa of a normal rat (left) and one which was exposed to the frus- 
trating mental stress of being immobilized on a board for 24 hours. Note the marked 
enlargement with lipid discharge and hyperaemia of the adrenals (which consequently 
became reddish-brown), the intense atrophy of the thymus and lymph nodes and the 
numerous blood-covered gastric ulcers in the alarmed rat (right). (After Selye, H. (1952): 
The Story of the Adaptation Syndrome. Acta Inc., Montreal). 
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Fig. 2. Thymus During the Alarm Reaction in the Rat. A. Low magnification of a 
cross-section through the normal thymus. Medulla light, cortex dark due to the 
presence of numerous thymocytes. B, Cross-section through thymus in alarm 
reaction produced by formalin. Note ‘inversion of the thymus pattern’ due to 
depletion of the cortical thymocytes whose debris migrates into the medulla. 
(After Selye, H. (1946): J. Clin. Endocrinol., 6, 117.). 


stimulus is constantly applied. After the alarm reaction comes a stage of 
resistance, during which the characteristic morphological changes of the 
alarm reaction vanish, and finally, upon still longer exposure, there ensues 
a stage of exhaustion, with manifestations essentially similar to those of 
the alarm reaction. The whole triphasic response was designated as the 
General Adaptation Syndrome (G-A-S). This concept also permitted us to 
clarify the defensive rdle played by the pituitary-adrenal axis in responses 
to stress, since hypophysectomy (pituitary removal) or adrenalectomy 
(adrenal removal) interrupted the chain of events and eliminated some of 
the usual manifestations of stress, which could then be re-initiated by ap- 
propriate treatment with pituitary or adrenocortical extract. 

In 1937, using the so-called anaphylactoid reaction to egg-white as an indicator, 
it was found that the acute serous inflammation, characteristic of this 
response, is aggravated by adrenalectomy. This was presumably due to 
the elimination of some antiphlogistic hormones of adrenal origin, since 
exposure of intact animals, to séressors of any kind, inhibited this type 
of inflammation in proportion to the resulting stimulation of adrenocortical 
activity (judged by histological indicators, e.g. discharge of lipid granules, 
enlargement of the adrenal cortex). 

As soon as the adrenocortical steroids became available in adequate 
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amounts, experiments were undertaken to examine whether over-dosage 
with them would produce, in animals, any simile of a known clinical entity. 

The first pure cortical steroid available to us was desoxycorticosterone 
acetate (DCA) (kindly placed at our disposal at that time by Professor 
Reichstein, of Switzerland). Much to our surprise, this compound not only 
failed to inhibit inflammation, but produced inflammatory changes through- 
out the organism, e.g. arthritis, myocarditis, periarteritis nodosa and renal 
lesions resembling nephritis and nephrosclerosis. 

At that time it became necessary to abandon the unitarian concept of 
adrenocortical function and to assume that the cortex produces several 
hormones, which might even act against one another. To emphasize this 
point of view, we suggested the generic term corticoids, instead of the 
earlier term ‘cortin’ which implied that there is only one cortical hormone. 
The corticoids were, in turn, subdivided into those which, like DCA, act 
mainly on mineral metabolism, the ineralocorticoids, and the other kind, 
(not synthetically available at the time, but which were evidently plentiful 
in adrenal extracts) the g/uco-corticoids. These terms were based on the 
most prominent biochemical actions of these substances. But, in view of 
their striking effects upon inflammation, they were also called respectively 
prophlogistic or antiphlogistic corticoids, when referring to their influence 
upon reaction to local injury. Somatotrophic hormone (STH) also proved 
to be prophlogistic. 

Subsequent work in other laboratories (Browne, Albright, Thorn), has 
shown that the G-A-S does have a clinical equivalent in man. During stress 
the human being also excretes large amounts of corticoids in the urine and 
responds essentially with the same haematological reaction as does the 
experimental animal. However, it was not until 1949 that, thanks to the 
important discovery of Hench and collaborators, the utility of antiphlogistic 
corticoids could be demonstrated in the treatment of rheumatic and other 
inflammatory diseases. It had been known, even before this, that remissions 
tend to occur in these maladies, in the course of pregnancy, jaundice and 
starvation, or after exposure to other stressors, such as surgical operations, 
treatment with foreign proteins, and so forth. Presumably, the common 
therapeutic value of all these diverse agents depends upon their common 
ability to increase the secretion (or at least the effectiveness) of antiphlogistic 
hormones. 

All this suggested that there might be maladies which are not so much 
due to the direct damaging actions of pathogens as to a derailment of the 
adaptive reactions which normally combat them. An anomaly in the 
secretion of adaptive hormones (corticoids, ACTH) or in the response to 
them during stress, may thus become the principal cause of an illness which 
would then be predominantly a disease of adaptation. 

Until recently, many investigators still adhered to the original unitarian 
theory because only gluco-corticoids (particularly hydrocortisone) could 
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actually be demonstrated in circulating blood. They therefore assumed that 
the contrary actions of DCA-like mineralo-corticoid compounds are purely 
a toxic pharmacological effect, which could have no equivalent in normal 
or abnormal physiology. This contention is no longer tenable now, since 
Simpson ¢é¢ a/., in England, have definitely demonstrated the existence of 
a mineralo-corticoid in circulating blood. In fact, this compound proved 
to be about a hundred times more active in this respect than DCA itself. 
Hence the secretion of comparatively small quantities of it would pre- 
sumably suffice to cause overdosage symptoms. 


Physiology and Pathology of Stress 


On the basis of these observations there developed the concept that stress 
has its own physiology and pathology and that abnormal reactivity of the 
pituitary-adrenocortical axis and abnormal responsiveness of tissues to 
pituitary or corticoid hormones play an important rdle in the pathogenesis 
of many diseases. These hormones do not, of themselves, produce disease, 
but can so alter the response of the organism to a potential pathogen, that 
the condition of health is, or is not, maintained. 

It has been known for centuries that some biological reactions are non- 
specific. This knowledge was based upon the observation that many mani- 
festations of disease (such as catabolism, fever, leucocytosis with eosinopenia) 
can be produced by a variety of pathogens, while, conversely, non-specific 
therapeutic procedures (such as shock therapy, foreign protein therapy) 
may be beneficial to patients suffering from a variety of maladies. How- 
ever, the rdle of non-specific responses in disease, and of non-specific 
treatment of disease, could be approached only empirically; there was no 
unifying theoretical concept, concerning the mechanism of non-specific 
reactions, which would have lent itself to experimental analysis with ob- 
jective methods. The exact rdle played by stress in normal and pathological 
physiology has yet to be worked out in its details. It is felt, however, that 
the stress concept has helped us to understand numerous, hitherto confusing 
facts, and has helped to stimulate strictly objective research with the aim 
of developing a scientifically controllable non-specific therapy of disease.* 


Status Thymico-Lymphaticus 
The relationship between the G-A-S and the condition usually referred to 
as ‘status thymico-lymphaticus’ has been briefly outlined in our mono- 
graphs on stress! as well as in 2 recent special articles.2° 2! In this connec- 
tion, it may also be useful to peruse some of the special monographs on 
status thymico-lymphaticus®* or textbook articles,3! which discuss this 
* Many investigators considered it regrettable that we felt the necessity of introducing 
so many new terms (all the italicized designations in the above discussion are in this 
category) and we share this view. However, new concepts are difficult to handle otherwise, 


as shown by the fact that all these terms have been accepted—some with minor modi- 
fications—into most languages, and no alternative suggestions have come forth so far. 
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problem in greater detail, but without making special reference to the stress 
concept. From what has been said in the previous section, it is amply evident 
that the problem of ‘status thymico-lymphaticus’ is, by no means, the only, 
or even, the most important one, when we consider the stress concept 
from the point of view of forensic medicine; yet, it certainly deserves 
special consideration. 

The outstanding features of ‘status thymico-lymphaticus’ are the following: 


1. The patient succumbs after a sudden exposure, which is not sufficiently severe to 
account for death, as it would be well tolerated by normal individuals. 

2. The specific nature of the stressor agent appears to be of minor importance, since 
immersion into cold water, a sudden fright, an intense muscular effort, etc. can cause the 
same fatal outcome. Obviously stress, and not the specific qualities of the evocative stimu- 
lus, is of significance here. 

3. From a forensic point of view, it is also noteworthy that not even the stressor action 
of the evocative agents is as important as the condition of the patient. Normal individuals 
are not severely affected by the degree of exposure, which suffices to kill the individual 
with status thymico-lymphaticus. 

4. At autopsy, the most prominent changes are: a large thymus and an insufficiently 
developed adrenal cortex, usually accompanied by a more or less generalized hypoplasia 
of the cardiovascular system. 


It will be remembered, on the other hand, that the most characteristic 
morphological features of the normal response to stress, during its acute 
phase, the alarm reaction, are the enlargement of the adrenal cortex, with 
increased production of corticoids and a sudden ‘accidental involution’ of 
the thymus tissue. Indeed, these (together with the acute gastric ulcers, 
which need not be discussed here) constitute the classical triad of symptoms 
which actually led to the discovery of the alarm reaction to stress. 

It is significant, furthermore, that such acute stress responses are 
invariably accompanied by marked variations in blood pressure, and that 
chronic overdosage with certain corticoids (e.g. desoxycorticosterone) 
causes hypertrophy of heart and vessels, with a rise in blood pressure in 
experimental animals. Even in man this relationship between corticoids 
and cardiovascular apparatus is clearly demonstrable since, in the case of 
adreno-cortical deficiency (Addison’s disease), the cardiovascular apparatus 
is subnormally developed, while suitable corticoid treatment can cause it 
to resume its normal development. 

Finally, adrenalectomized animals (like adrenal-insufficient human beings) 
are singularly susceptible to the lethal effects of exposure to various stressor 
agents. This diminished resistance goes parallel with the inability of the 
thymus and other lymphatic structures to undergo the rapid ‘accidental 
involution’ which usually accompanies exposure to stressors, when resis- 
tance is normal. ; 

For various technical reasons, it is somewhat difficult to ascertain that 
the inability of the thymus to undergo involution is actually the cause of 
the diminished resistance but, in any event, it goes parallel with it. Further- 
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more, if adrenalectomized animals, whose thymus is large, are treated with 
active cortical extracts, their thymic tissue involutes and, at the same time, 
their resistance tends to return to normal.*? 

The thought has frequently been expressed in the literature that the 
chemical substances liberated from disintegrating thymocytes and lympho- 
cytes have potent defensive effects during exposure to acute stress situations. 
This has not yet been proven definitely. The large thymus and the hyper- 
plastic lymphatic organs in status thymico-lymphaticus may (as far as we 
know to-day) merely be indicators of decreased corticoid production and the 
consequent great stress susceptibility, without being their direct cause. 
It has been definitely demonstrated, on the other hand, that deficiency in 
corticoids necessarily results in a great diminution of resistance. 

Before arriving at the diagnosis of status thymico-lymphaticus, it is 
particularly important to keep in mind that most of the figures given in 
textbooks for the ‘normal’ weight of the thymus and the adrenal are derived 
from patients who died in hospital, as a result of some illness, although not 
a primary disease of the thymus or the adrenals. In the light of recent stress 
research, such measurements cannot be considered as reflecting the actual 
normal size of these organs, since the disease which eventually led to death 
naturally represented a stressor agent and, as such, presumably caused 
adrenal enlargement and thymus atrophy. Even the organ weights obtained 
from executed criminals or battle casualties cannot be regarded as normal, 
since these individuals usually underwent intense mental stress for some 
time before their death. 

In formulating the diagnosis of status thymico-lymphaticus, it is most 
important to ascertain, therefore, that the thymus was actually larger and 
the adrenal cortex smaller than in the case of normal persons who died 
as the result of accidents, quite unexpectedly, and suddenly. Since genetic 
factors, age and sex are also likely to influence the size of the thymus and 
of the adrenal cortex, these factors must also be taken into consideration 
when comparisons with the norm are made. 

In conclusion, it may be said that the ability to secrete corticoids rapidly 
and in adequate amounts is an essential prerequisite for resistance to stress. 
This corticoid secretion is accompanied by accidental thymus involution. 
It remains debatable, however, whether the disintegration of thymic tissue 
is, in itself, involved in resistance. The diagnosis of a true adrenal hypoplasia 
and thymicolymphatic hypertrophy is fraught with difficulties; but when it 
occurs, it is most likely to be associated with a subnormal resistance to 
various stressor agents. 

The original experiments upon which this review is based were subsidized (in part) 
by the National Research Council of Canada. 
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Applications of Polarography to Analytical 
Toxicology 


I: A Polarographic Modification of the Bodansky-Levine 
Alcohol Determination 


Charles D. Proctor, Ph.D., F.AI-C. and Y. T. Oester, M.D., Ph.D. 


Department of Pharmacology, Stritch School of Medicine and the Graduate 
School, Loyola University, Chicago, Ill., U.S.A. 


The methods available for the determination of ethyl alcohol in biological 
samples are generally indirect determinations, dependent upon complete 
oxidation of the alcohol with a suitable oxidizing agent, followed by estima- 
tion of the quantity of the oxidizing agent remaining. Perhaps the most 
widely used method is the dichromate-sulphuric acid procedure of Bodansky 
and Levine.! This method has proved to be convenient for the estimation 
of the reducing substances present in small volumes of blood, urine or 
aliquots from the steam distillates from organs. Despite its widespread use, 
the accuracy of the method is limited by the presence of an indistinct end- 
point in the methyl orange-ferrous sulphate titration used to estimate the 
residual dichromate left after oxidation of the alcohol or other reducing 
substances. This disadvantage can be evident even when the determination 
is carried out in the hands of an experienced toxicological analyst. 

It was felt that this disadvantage might be resolved by the use of the 
polarograph to determine the residual dichromate left after oxidation. 
Extensive study of the polarographic characteristics of the dichromate ion 
in sodium hydroxide supporting electrolyte solutions carried out by Lingane 
and Kolthoff? made a detailed study of the validity of the use of this 
agent as a supporting electrolyte unnecessary. The steps involved in this 
modified Bodansky-Levine procedure are identical with those of the original 
method except that polarographic analysis is substituted for titration in the 
determination of the residual oxidizing agent. 


Chemicals and Apparatus 


All reagents used were analytical reagent grade materials. 

1. Absolute Ethyl Alcohol. Laboratory reagent grade ‘ absolute’ ethyl alcohol is 
refluxed over anhydrous calcium oxide for 5 hours, distilled off onto sodium 
hydroxide and allowed to stand over the alkali overnight. After distillation from 
the sodium hydroxide the concentration of the alcohol is ascertained by determination 
of its specific gravity with a Westphal balance. 

2. Standard Potassium Dichromate Solution. 0.4258 gm. of potassium dichromate 
is weighed out accurately on the analytical balance and dissolved and made up to 
1 litre with distilled water. 
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3. Sulphuric Acid. Concentrated, analytical reagent grade, specific gravity, 1.84. 

4. Sodium Hydroxide Solution, 50%. Dissolve 50 gm. of sodium hydroxide in 
distilled water and dilute to 100 ml. 

5. Gelatin Solution. 1.0 gm. of gelatin is dissolved in and made up to 500 ml. 
with distilled water. 

The Sargent Model XXI recording polarograph was used in all determinations. 


Procedure 


Ten ml. of the standard potassium dichromate solution and 10 ml. of concentrated 
sulphuric acid are placed in the bottom of a 125 ml. Erlenmeyer flask. These 
additions are accomplished by burette. The solution so formed contains dichromate 
sufficient to determine concentrations of ethyl alcohol in urine, blood or distillates 
up to a maximum of 500 mg. per 100 ml. or per 100 gm. when 0.2 ml. samples 
of these specimens are used. (Urine must be made alkaline before it is used in the 
determination); 0.2 ml. of the sample is pipetted into a Bodansky-Levine filter paper 
cup,! the cup is inserted into the neck of the flask over the dichromate oxidizing 
reagent and is finally secured in this position with a tightly fitting rubber stopper. 
A blank is prepared in a similar manner using a like volume of distilled water in 
place of the blood, urine or distillate. The flasks are then placed in an oven kept 
at approximately 100° C for 30 minutes. The flasks are removed from the oven 
and allowed to cool to room temperature. 1.0 ml. of each of the flask solutions is 
then slowly pipetted into separate pyrex test tubes (graduated at 10 ml.) which are 
held in a beaker of cold water and which contain 4 ml. of 50% sodium hydroxide 
solution. ‘The tubes are shaken quickly and when they cool to room temperature 
1 ml. of gelatin solution is added to each. After diluting the solutions to the 10 ml. 
mark with distilled water and removing dissolved oxygen by passing nitrogen 
through them for 5 minutes, the polarograms of the solutions are taken at instrument 
settings to include the reduction wave of dichromate which has a half wave 
potential of -0.85 V vs. the Hg pool. 


Precision and Accuracy 


It was theoretically plausible that the relationship between the step height 
for the blank and the step height found for the sample determination would 
be such that the amount of ethyl alcohol present could be arrived at by use 
of the following simple equation: 


(Blank step height — Sample step height) x 500 mg. per 100 ml. = Sample mg. per 100 
--— — ml. ethyl alcohol 


Blank step height 


Experiments designed to test the validity of this equation were carried 
out. Absolute ethyl alcohol and redistilled water were used to prepare 
solutions having 80 mg., 160 mg., 320 mg., 375 mg., 415 mg. and 450 mg. 
per 100 ml. concentrations of ethyl alcohol respectively. The solutions were 
representative of the concentration range usually encountered in the toxico- 
logy laboratory. Using redistilled water for the blank, duplicate determina- 
tions of the alcohol content of the several solutions were run by both the 
original Bodansky-Levine titration method and by the polarographic modi- 
fication of that method which has just been presented. The results, typical 
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Taste I: Comparison of Alchool Determinations by the Titration and Polarographic 
Modifications of the Bodansky-Levine Method 


Prepared conc. of  Polarograpbic Titration 

EtOH Determination % Determination % 
(mg. per 100 ml.) (mg. per 100 ml.) Average Dev. (mg. per 100 ml.) Average Dev. 
1 2 1 2 


i) 


80 83 80 81-5 +1:9 89 92 90-5 +13+1 

160 165 164 164-5 +2-8 185 191 188-0 -+17-5 

320 320 320 320 0-0 330 335 332-5 + 3-9 

375 370 378 374 —0°3 452 440 446-0 +15-9 

415 415 415 415 0-0 420 425 422-5 + 1:8 

450 455 458 456-5 +1°4 489 479 484-0 + 7:5 

Limit of Dev.= +2:°8 to —0°3 +17:5to+ 1-8 


TaBLE II: Blood and Urine Analysed for Alcohol Content by the Titration and Polaro- 
graphic Modifications of the Bodansky-Levine Method 


Polarographic Titration 
Determination Determination 
Sample (mg. per 100 ml.) (mg. per 100 ml.) 
1 2 1 2 

Blood 1. 201 205 225 210 
Blood 2. 51 54 y 2 80 
Urine 1. 0 4 15 10 
Urine 2. 105 107 110 98 


Blood 1. (+50 mg. per 100 ml.) 256 258 300 275 
Blood 2. (+200 mg. per 100 ml.) 250 246 250 268 
Urine 1. (+100 mg. per 100 ml.) 101 102 115 116 
Urine 2. (+200 mg. per 100 ml.) 305 305 320 323 


of several such experiments, are shown in Table I. Table II presents the 
results which are typical of numerous experiments run on blood and urine 
samples. Scrutiny of these Tables shows that the polarographic determina- 
tion is certainly comparable in accuracy with the titration method, if not 
more accurate. 


Summary and Discussion 


A polarographic method for the quantitative determination of alcohol as a 
reducing substance in blood, urine and organ distillates has been described. 

The method substitutes a polarographic determination of the residual 
dichromate left from oxidation of the volatile reducing substances of the 
sample for the titration determination of the original Bondansky-Levine 
procedure. 

Greater accuracy seems to be obtained by this substitution, and the method 
adequately covers the concentration range likely to be encountered in routine 
analytical toxicology. 
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Detection of Spent Gun Powder Grains 
The Non- Specificity of Lunge’s Test 


R. Hanley Marks, B.Sc. App. and Ind. Chem., F.R.S.A. 


Department of Chemistry, University of Cape Town, Cape Town, 
South Africa 


In South Africa in March 1950 two murder cases were tried in the Appel- 
late Division! and the Witwatersrand Local Division of the Supreme 
Court,” 3 respectively. Both of these cases had one fact in common. The 
prosecution used Lunge’s test to show that the accused had fired a revolver 
or automatic pistol. 

In the first case a Government Analyst stated that there was a high 
probability (75% of certainty) that the appellant had fired a revolver or 
pistol within 72 hours. This, together with other circumstantial evidence, 
resulted in a verdict of guilty. In the second of these cases, a Laboratory 
Assistant in the Government Police Laboratories stated that he had made 
the test on the hand of the accused and had obtained a reaction which 
satisfied him that the accused had fired a revolver within 60 hours of the 
test. The accused in this case, however, handled rusty iron sheets in the 
course of his work. An expert witness, a chemist (called for the Defence), 
stated that the presence of oxides of metals in the pores of the skin would 
give the same reaction. The accused in this case was found not guilty. 

On consideration of these two cases, the following points arise: 

i. What is Lunge’s test and how is it carried out? 

li. How specific is it? 

iii. To what extent is the percentage of probability given by the Govern- 
ment Analyst valid? 

iv. How much reliance can be placed on the statement that not more 
than a certain time has elapsed between the firing of a revolver and the 
obtaining of positive results? and 

v. Is a negative test of any significance? 

Lunge’s test as originally defined* is the obtaining of a blue colouration 
in the presence of a nitrate on the addition of sulphuric acid and diphenyl- 
amine, the test being done in a specified manner. When a revolver is 
fired, the escaped gas from the escape pin projects unburnt particles of 
nitrate in a backward and downward direction. These particles become 


Volume 1: Number 4: April-June 1954 243 


244 Mr. R. Hanley Marks, B.Sc. 


embedded in the pores of the hand. It is possible to remove these particles 
by pouring paraffin wax at 60° C. on to the hand. The warm wax penetrates 
into the pores and retains the nitrate particles on solidifying. The presence 
of nitrate is then confirmed by applying the sulphuric acid and dipheny]l- 
amine to the area of wax that has been in contact with the hand. If nitrate 
is present, blue pin points will appear. 

The deep blue colour produced by a nitrate when treated with diphenyl- 
amine and sulphuric acid may be attributed to the formation of the quinoid 
salt of N—N’ diphenylbenzidine formed by the oxidative coupling of two 
diphenylamine molecules in the para position.’ This colour reaction is not 
quantitative for nitrate,° nor is it by any means specific for nitrate, as other 
oxidizing agents®7 would also give a positive colour reaction with 
diphenylamine. Some of the more common of these oxidizing agents are 
the nitrites, chlorates, bromates, iodates, chromates, permanganates, vana- 
dates and the peroxides. Oxides of metals and ferric salts will also give a 
positive reaction. Thus it is possible that persons handling items such as 
fertilizers, bleaches, chemical cleansing agents, rusted metal or even perhaps 
tobacco or tobacco ash would give a positive Lunge’s test. Admittedly 
there would not always be the characteristic pin-point pattern, but metal 
oxides, as mentioned before, would give a pattern of this type. In view 
of the foregoing, it would seem that any categorical statement that the 
colour is due to spent gun powder grains or even that there is a strong 
probability that it is due to nitrate is untenable. 

Giving a time limit is also unacceptable. The nitrate particles are water- 
soluble, and would therefore dissolve in sweat. The time taken for the 
particles to dissolve would depend on (inter alia) the size of the particles 
and the amount of perspiration being lost by the palm. Both of these 
factors can vary within fairly wide limits and consequently no definite time 
limit can be set. 

From the foregoing it is obvious that a positive reaction is of no specific 
significance. Is, however, the converse of any value? Here again the 
answer is no. If gloves are worn, negative results will be obtained, as 
might also be the case with a new pistol that did not let gas escape in a 
backward and downward direction. Also sustained washing or Turkish 
baths could remove all the nitrate particles that might have been present 
originally. 

The test therefore needs considerable improvement; a-naphthylamine, for 
example, is specific for nitrate and might prove suitable. When an accused 
person’s life is at stake, however, reliance should not be placed solely on one 
test; a number should be applied. Also, these tests should not be carried 
out by unqualified assistants but should be performed by competent chemists. 
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Yeasts and Alcohol Production Post Mortem 


The communication in Vol. 1, No. 3, pp. 170-171, entitled Yeasts and the Production 
of Alcohol Post Mortem by Harald Gormsen, M.D., University Institute of Forensic 
Medicine, Copenhagen, was originally presented at the meeting of the British Asso- 
ciation of Forensic Pathologists in London on 22 November 1952. 


Industrial, Forensic and Social Medicine: 1954 Congress 


The 27th International Congress (French language) on Industrial, Forensic and 
Social Medicine will be held at Strasbourg from 27-29 May 1954. Its President 
is M. Simonin, Professor of Forensic Medicine at Strasbourg. 

Application should be made to: — 

L’'Institut de Medecine Legale et de Medecine Sociale, 
1, Place de |’Hospital, 
Strasbourg. 

Papers include: — 

1. Medical Ethics and Abortion Legislation; 

2. Chromatography and Spectrophotometry Applied to Toxicology; 

3. Functional Investigation of the Lungs in Silicosis; 

4. Electro-Encephalography in Medical Evidence. 


Traumatic Lesions of the Liver (Le Lesioni Traumatiche del Fegato) by C. Puccini 
and P. Nocentini, was published in Archivis de Vecchi, Vol. 19, No. 1, pp. 1-199, 
1953. 

The monograph is a comprehensive survey in Italian from the Instituto di 
Medicinia Legale e della Assicurazioni (Director: Prof. V. Chiodi) and the Instituto 
di Anatcmica e Istilogia Patologica (Director: Prof. A. Costa) of the University 
of Firenze, Italy. 

Author's reprints are available. There is no English summary. 
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REVIEWS OF BOOKS 


Science of Identification 


Identification Problems — Criminal 
and Civil. By Israel Castellanos, M.D., 
Director-General, National Bureau 
of Identification, Havana, Cuba. 
af Basuino, Publisher, Brooklyn, 
N.Y. 


Contents: 1. Personal Identification: As It is, and As It 
Should be. 2. Fingerprints and Penal Treatment. 3. The 
Identification of the Newborn. 4. The Value of Finger- 
printing in Hospitals for the Insane. 5. Dactyloscopic 
Identification of Corpses. 6. Latest Developments in 
Fingerprinting Deceased Persons. 7. Scientific Identi- 
fication of a Corpse. 8. Investigation in Homicide Cases. 
9. The Identification of Bloody Fingerprints. 10. The 
Identification of Bloodstains Produces a Conviction. 
11. The Hair in Police Technique. 12. Identification 
Through the Hair, by Both Microscopical and Chemical 
Methods. 13. Radiography and Dactyloscopy. 14. Per- 
sonal Identification by Electrocardiography. Bibliography. 
This little monograph is of general 
interest to all concerned with the prob- 
lems of forensic science. The facts on 
hairs and fibres, e.g. add useful know- 
ledge to our scanty and scattered data 
dealing with this important aspect of 
identification. 

The anthropological implications of 
the scientific information surveyed are 
not lost sight of. 

This is a useful and practical manual 
by a medical writer who has made 
pioneer contributions to the study of 
finger-prints. 


What Homo Sapiens Ought to Know 
The Second Kinsey Report 


Sexual Behaviour in the Human 
Female. By Alfred Kinsey, et al. 
(Philadelphia: W. B. Saunders, 
1953. Price 63s.) 


The answers painstakingly collected over 
a period of 15 years of questioning form 
the material of this Report. The data 
have had a merciless statistical examina- 
tion and the authors come up with a 
quantitative version of All About Eve. 

The sampling is not from a complete 
cross-section of American women. Urban 
contributors predominate and the selec- 
tion of subjects can further be criticized 
because of the small numbers in certain 
religious (e.g. Catholic) and working-class 
groups and the disproportionately high 
incidence of college graduates. 
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Nevertheless, Dr. Kinsey has accumu- 
lated a fantastic amount of data concern- 
ing close on 6,000 women who were 
prepared to tell. Even if the facts col- 
lected do not provide the answer to all 
Amer.can womanhood’s problems, they 
give a strong indication of what most 
women in the college, urban-professional 
category think, say and do about their 
sex lives. 

The Kinsey Report raises two import- 
ant issues. 

Does it provide a ground-work for a 
moral code based on what most women 
do or want to do? 

Does it provide a basis (statistical) for 
what constitutes normal behaviour? 

This quantitative approach to the 
problem of morality has been put very 
well by Hobbs and Kephart in a recent 
article entitled Professor Kinsey: His 
Facts and His Fantasy, which appeared 
in the American Journal of Psychiatry, 
1954, 110, 618. They write: ‘Many 
similar questions arise as to whether 
morality is to be determined on a 
statistical basis or whether it should be 
considered as an ideal standard designed 
to serve as a goal even though there is 
full realization that violations exist. 
Statistically disease is common but we 
still strive for good health. Statistically 
mental disorder is prevalent, but we still 
uphold the ideal of sanity. Criminality 
is quite common, and we could further 
demonstrate that ‘the majority of specific 
crimes result in financial gain rather than 
in punishment, yet few parents would 
raise their children to accept, much less 
train them to profit from, this statistical 
reality.’ 

The answer to the second question 
raised by Kinsey’s data may not provide 
a standard which can pass for ‘ normal’ 
behaviour for the whole American popu- 
lation, but it most certainly gives a guide 
to what a large segment of the popula- 
tion practises. It therefore must be of 
infinite practical clinical and social value 
at least for the category investigated. 
The realization by many men and 
women that their particular sexual prob- 
lems are not uniquely different from 
those of many thousands of their fellow- 
men must restore a sense of propor- 
tion about obscure and_ ill-understood 
behaviour problems. This must make 
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for greater mental health and _ social 
sanity. 

Kinsey’s data about the waxing of 
female sexual interest at a time when 
the male desire is waning may contri- 
bute materially to an understanding of 
the high incidence of the divorce rate in 
the U.S.A., but whether the formula can 
be applied to other nations in other 
parts of the world remains highly 
debatable. Prima facie, it seems hard to 
believe that the American generalizations 
will apply to French husbands, lovers 
and wives. 

Kinsey's Report, however, will endure 
as an important contribution to social 
anthropology. Its full significance re- 
mains to be evaluated on the basis of 
comparative studies on other population 
groups. 


Murder Simulating Rape 


The Trial of Jeannie Donald 
(Volume 79 in the Notable British 
Trials Series). Edited by J. G. Wil- 
son, B.A., LL.B. (Pp. 305 with 12 
illustrations. 15s.) London: Wil- 
liam Hodge & Co. Ltd. 1953. 
Contents: Introduction. Chronological Table. 
The Trial. 1. First Day—Monday, 16th July 1934. 
2. Second Day—Tuesday, 17th July 1934. 3. Third 
Day—Wednesday, 18th July 1934. 4. Fourth Day 
—Thursday, 19th July 1934. 5. Fifth Day— 
Friday, 20th july 1934. 6. Sixth Day—Saturday, 
21st July 1934. 


Helen Priestly, aged 84 years, was mur- 
dered between 1.30 and 3 p.m. on 20 
April 1934. Her body was found the 
next day, severely mutilated so as to 
simulate a violent sexual assault. ‘The 
vagina was dilated and its back wall 
torn involving the whole thickness of 
the perineum for half an inch. Inter- 
nally the back wall was torn away from 
the vulva, and a ragged cavity with 
blood-infiltrated walls passed upwards 
behind the vagina, penetrating into the 
bowel a short distance above the anus. 
The anus also was dilated and the 
surfaces bruised and haemorrhagic. In 
the front wall of the rectum there was 
a ragged opening, rounded when 
stretched, and half an inch in diameter, 
but when relaxed one-third of an inch 
vertically by one-sixth of an inch trans- 
versely. ps Pra this opening and one 
and a half inches from the anal margin, 
there was a small laceration of the 
mucous membrane, measuring half an 
inch by one-quarter of an inch. On the 
lateral walls there was some bruising. 
For two inches from the anus_ there 
were no faecal contents, only blood- 
stained mucus covering the walls.’ 
Mrs. Jeannie Donald, a neighbour of 
the deceased and herself the mother of 
a young child, was charged with the 
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murder. She kept a complete silence 
throughout the trial 

The Editor has gathered interesting 
additional material about her relations 
with the deceased and these he surveys 
in his Introduction. 

It appears that Helen Priestly, 
who was a perfectly normal and healthy 
child in most respects, had formed the 
annoying habit of ringing the bell, or 
knocking at the door, of Mrs. Donald’s 
house every time she passed it. If that 
is the case, for the child must have 
passed the door many times each day, 
no doubt Mrs. Donald’s temper became 
more and more frayed. If that form of 
persecution were accompanied by others, 
including unflattering use of Helen’s 
nickname for her—‘‘Cocoanut’—it might 
well have reached a point where the 
wrath bottled up inside her undemons- 
trative nature could no longer be con- 
tained. In that state of affairs, what 
more natural than that Mrs. Donald 
should, perhaps knowing that Helen 
was due to come back with her half- 
loaf, have hidden herself within her 
door, waiting for the knock or the ring? 
The expected happens and Mrs. Donald 
jumps out and shakes the child by the 
neck or the shoulders, intending to give 
her a fright and teach her a sharp les- 
son. Such an act explains the light 
bruising on the neck and the shock 
would have been amply sufficient for a 
child of Helen’s lymphatic condition to 
fall unconscious, in a state indistinguish- 
able to the untrained eye from death 
itself . Panic must have seized her 

An evil inspiration came to her to 
conceal her deed by means of a simulate 
rape. And it was that attempt at dis- 
guising the cause of death which finally 
killed the child—still not directly, but 
by causing the vomiting which resulted 
in asphyxiation’ (pp. 46-47). 

With unbelievable unconcern Mrs. 
Donald went about her usual tasks and, 
sO aS not to court undue suspicion, 
ironed her daughter's frocks and took 
the child to the Pavilion where her 
daughter went ‘through the five dances 
on the lighted stage’. On getting home 
she had now to get rid of the body 
which she did by dumping it in a bag 
behind the nearby stairs, where it was 
discovered the next day. 

The accused had been questioned by 
the police about her movements at the 
relevant times and she always appeared 
to have been perfectly peels 9 with- 
out any sign of embarrassment. She 
granted the request to search her house 
without any sign of fear or apprehen- 
sion. The police found ‘suspicious stains 
on newspapers in the wardrobe, the 
linoleum appeared to have been cut in 
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the middle and there were two big stains 
which had the appearance of blood. The 
police went to the police station and 
returned with Dr. Richards, who made 
an examination of the stains, not with 
the naked eye but with a microscope, 
and he said that the stains were of 
blood. When he said those words, the 
Donalds were arrested. Next day Dr. 
Richards made a proper examination, 
and as a result he had to put in a re- 
port that the stains were definitely not 
blood. Mrs. Donald had found herself 
charged through a tragic blunder, the 
failure of Dr. Richards to diagnose cor- 
rectly the true character of the stains 
which the police had thought to be 
blood.’ 

Damning evidence which linked the 
accused with the crime was partly con- 
tributed by her own daughter, and strong 
evidence also came from the results of 
the medical and scientific investigations. 

The nature of the sexual injuries in- 
flicted was actually interpreted as evi- 
dence against rape, the medical witness 
being inclined to the view that the penis 
would not, in a case of sexual assault, 
be directed anatomically in the body of 
the deceased to produce the injuries 
found. Moreover, although this point 
is not conclusive, no sperms were found 
on the deceased. 

The bacteriological evidence produced 
by Professor Mackie provided a unique 
clue connecting the accused with the 
murder. Professor Mackie identified an 
unusual strain of bacteria (B. coli) on 
the deceased child’s undergarments as 
well as on a washing cloth found in the 
accused’s house. (The blood group O 
was also established for material on this 
cloth and it was known that the dead 
child belonged to Group O). Professor 
Mackie gave it as h’s considered opinion 
that the cloths were contaminated from 
the same source as the blood stain on 
the deceased’s combinations, although he 
could not say that this offered absolute 
proof. But the force of his evidence was 
such that, if he had had to recommend 
action to be taken by a public authority 
on the basis that the two sets of bacilli 
had a common origin, he would not 
have hesitated to make a positive recom- 
mendation. 

The whole of Professor Mackie’s evi- 
dence affords a very good and instructive 
example of how expert medical testi- 
mony should be given and how well it 
can stand up to the severest cross- 
examination if it is dispassionate and 
objective. 

The high quality and worth of the 
scientific evidence is characteristic of the 
other medical experts, there being a 
particularly good survey by Prof. (now 
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Sir) Sydney Smith of the problems in- 
volved in the identification of human 
hairs. Indeed, the verbatim record of 
this trial affords an excellent account of 
the general problems associated with the 
identification of hairs and fibres. It 
should be a useful reference source on 
this account alone. 

However convincing experts may be, 
it should be remembered that it was in 
this very case that, even after a micro- 
scopic examination, one of the medical 
witnesses wrongly diagnosed the presence 
of blood. This regrettable incident 
merely serves to emphasize what is cur- 
rently extremely well known and appre- 
ciated, viz. that evidence about the 
identity of blood requires far more meti- 
culous investigation that even the eye 
(aided by a microscope) can provide. It 
is not enough to merely look at the ap- 
pearance of the blood cell. Chemical 
and serological tests are essential. 

There are also many valuable points 
about the position of the body (as sug- 
gested by the distribution of  post- 
mortem lividity) which the medical as 
well as the legal reader will find in- 
structive. 

Although the point is probably of 
academic interest only, the cause of 
death could probably have been con- 
tested. Death need not have been from 
asphyxia; it could equally readily have 
been due to shock from the genital in- 
juries, with a terminal act of vomiting. 

The concept that asphyxia can easily 
be diagnosed from physical signs in the 
dead body is one that has come under 
severe criticism recently and the evi- 
dence on this part of the case would 
repay consideration in the light of these 
more modern views, which were sur- 
veyed in a previous issue of this Journal 
(Vol. 1, No. 2, p. 65). 

The concept of status lymphaticus has 
also been raised in this case. While the 
slight evidence on which it was invoked 
may be criticized, the re-birth of this 
concept brings the matter very much to 
the point. The newer perspective in 
which sudden death from apparently 
trivial causes must be viewed has been 
noted by Keith Simpson in Modern 
Trends in Forensic Medicine and _ this 
account should be read carefully in the 
light of Selye’s important contributions 
dealing with the adrenal glands. The 
record of this trial emphasizes the need 
for accurate knowledge about the normal 
range in weight and size of the thymus 
gland (p. 238). 

This volume is a very valuable add- 
ition to the medico-legal reference shelf 
and is worthy of careful attention by 
forensic experts. 
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